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Chapter 15 
Private International Law 



A. COMMERCIAL LAW: UNCITRAL 

On October 15, 2012, John Arbogast, Counselor to the United States Mission to the United 
Nations, addressed the UN General Assembly's Sixth (Legal) Committee during its debate on 
the report of the UN Commission on International Trade Law ("UNCITRAL") on the work of 
its forty-fifth session. See U.N. Doc. A/67/465. Mr. Arbogast's statement, excerpted below, 
is available at http://usun.state.gov/briefinq/statements/199254.htm . 



* * * * 

The United States wishes to commend the UNCITRAL Secretariat for its continuing work in 
promoting the harmonization of international trade law. The Report of the 45 th session of the 
Commission reveals significant accomplishments during the past year. 

We welcome the adoption of the Guide to Enactment to accompany the 201 1 
UNCITRAL Model Law on Public Procurement. The Guide to Enactment will assist states in 
implementing in their domestic systems the Model Law, which provides a blueprint for states 
seeking to establish a modern, transparent, and efficient government procurement system. We 
also note favorably the adoption of the "Recommendations to Assist Arbitral Institutions and 
Other Interested Bodies with Regard to Arbitration under the UNCITRAL Arbitration Rules (as 
revised in 2010)." These updated Recommendations will provide important practical guidance 
to arbitral institutions and others regarding application of the revised Arbitration Rules, which 
differ in some key respects from the earlier 1976 Arbitration Rules. The Recommendations 
should help promote the continued broad global use of the UNCITRAL Arbitration Rules. 

The Report highlights the important role of UNCITRAL in furthering the broader rule of 
law agenda of the UN. We continue to believe that, through the practical mechanism of 
international instruments designed to harmonize international trade law, UNCITRAL contributes 
in a very concrete manner to promotion of the rule of law internationally. We think that 
UNCITRAL deserves recognition for this contribution. 

We are pleased to see the progress noted in the Report made by the new UNCITRAL 
Regional Center for Asia and the Pacific, which opened in Incheon, Korea last January. 

The Report also details the ongoing work in the various UNCITRAL working groups: in 
Working Group II, development of new rules on transparency in investor-State arbitration; the 
drafting in Working Group III of generic procedural rules for online dispute resolution for the 
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resolution of disputes arising from cross-border electronic commerce; Working Group IV s 
consideration of the electronic transferability of rights; continued work in Working Group V on 
the concept of the center of main interests and the responsibilities of directors and officers in the 
period approaching insolvency; and, in Working Group VI, development of a registry guide that 
would supplement the UNCITRAL Legislative Guide on Secured Transactions. 

In terms of future work, our government supports the proposal, endorsed by the 
Commission, to prepare a model law on secured transactions. We note favorably that the 
Commission agreed that priority should be given to the holding of a colloquium or colloquia on 
microfinance and related matters, specifically, facilitating simplified business incorporation and 
registration; access to credit for micro, small and medium sized enterprises; dispute resolution 
applicable to microfinance transactions; and other topics related to creating an enabling legal 
environment for micro, small and medium sized enterprises. We also support the holding of a 
colloquium to address the scope of possible work and primary issues to be addressed in the area 
of public-private partnerships (PPPs) specifically in the context of privately financed 
infrastructure projects (PFIPs), taking into account previous UNCITRAL work in that area. 

Our government would like, however, to reiterate its concerns regarding another proposal 
that was considered at the Commission regarding the further harmonization of principles of 
contract law. The Report of the Commission shows that several delegations — the United States 
was among them — objected to the Chair's determination that there was a prevailing majority 
view in favor of holding a colloquium or colloquia on that subject. As noted in the Report, in the 
discussion of that proposal, a number of delegations had expressed clear opposition and strong 
reservations to further work on the topic. In such circumstances, in our view, while we respect 
the Commission's Rules of Procedure and methods of work, it was improper to conclude that 
there was consensus support for further work. We continue to believe that the proposal to further 
harmonize principles of contract law, while perhaps well intentioned, does not merit the 
expenditure of valuable UNCITRAL resources, because neither the need for nor the feasibility of 
such a project has been demonstrated. 

* * * * 

B. SECURITIES LAW 

On May 17, 2012, President Obama transmitted to the Senate for its advice and consent to 
ratification the Convention on the Law Applicable to Certain Rights in Respect of Securities 
Held with an Intermediary ("Convention"), done at The Hague on July 5, 2006 and signed by 
the United States on that same day. S. Treaty Doc. No. 112-6. In his transmittal letter, the 
President explained: 

The United States supported the development of the Convention, which provides 
uniform rules for determining the law applicable to certain rights in commercial 
transactions involving investment securities held through intermediaries (such as 
brokers, banks, and other financial institutions). The Convention incorporates modern 
commercial finance methods already market-tested in the United States through the 
Uniform Commercial Code. It would ensure that countries that become party to this 
Convention would also apply those methods. The Convention, once in force, would 
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improve the functioning of investment securities markets, reduce uncertainty in cross- 
border commerce, and reduce national and cross-border systemic risk. 

Enclosed with the transmittal was the report of the Secretary of State, including an 
overview of the Convention and an article-by-article analysis. The overview of the 
Convention appears below. 



* * * * 

The Convention provides uniform rules for rapidly determining the law applicable to certain 
rights in commercial transactions involving investment securities held through intermediaries. 

In modern capital markets, investment securities are commonly held in electronic form 
by banks, securities brokers and other entities collectively known as "securities intermediaries." 
Securities interests in computer data form move today through intermediaries in increasingly 
high volumes and cross borders frequently, and it is exceedingly difficult to determine in 
advance which law would apply to particular transactions or intermediaries if traditional choice 
of law principles are employed. Even when the initial parties may be located within the United 
States, the nature of computer-based transfers of securities through various intermediaries means 
that any transfer typically involves book-entries by a chain of intermediaries located in several 
countries all in the same day; securities moving between accounts thus may quickly involve 
dispositions of securities or collateral in other jurisdictions, raising issues as to which countries' 
laws may apply. 

The question of which law governs has become a matter of significant concern to market 
participants as well as securities and derivatives markets regulators, banking supervisors, and 
regulators. The objective of the Convention is to provide greater legal certainty in this area, 
thereby reducing legal and systemic risk, enhancing efficiency in market transactions and 
facilitating the global flow of capital. 

The rules adopted by the Convention reflect modern finance law in the U.S. as set out in 
Articles 8 and 9 of the Uniform Commercial Code ("UCC"), adopted by all U.S. states and the 
District of Columbia, which have provided the necessary legal certainty for domestic securities 
transactions. That certainty is absent today from most transactions that cross national borders or 
for other countries and foreign markets in their relations to securities interests in the U.S. The 
Convention's provisions would apply as stated to transactions within its scope, but would not 
otherwise displace applicable provisions of the UCC. 

An Explanatory Report on the Convention was prepared by the Conference Drafting 
Group on which U.S. government and securities industry experts were represented, which sets 
forth interpretations of the provisions of the Convention that were agreed to in the negotiation 
process. 

The Convention deals only with choice of law, and only with securities held with an 
intermediary and credited to a securities account. It has no effect on the substantive law that will 
be applied once the choice of law determination has been made. It does not otherwise deal with 
the relationship between an issuer and its registered owner or with interests in securities 
transferred by physical delivery or direct registration on the books of an issuer. 
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Because of the transactional and regulatory risk incurred by the inability to rapidly 
determine applicable law in cross-border securities-based commerce, U.S. agencies and financial 
and securities industries were active proponents of the negotiation, seeking to achieve sufficient 
certainty in world markets comparable to that already achieved in the U.S. by uniform state law 
through the Uniform Commercial Code. 

The Convention would be self-executing. No implementing legislation would be 
required. We note that although the Convention would be self-executing, existing U.S. laws, 
including the Securities and Exchange Act of 1934, already provide to U.S. Government 
regulatory and supervisory authorities, including the Treasury Department and the Federal 
Reserve, authority to act in areas covered by the Convention. The U.S. and Switzerland signed 
the Convention together on July 5, 2006 in order to underscore the important level of support 
from two major banking and securities countries, and Switzerland has ratified it. U.S. ratification 
of the Convention is expected to have a positive effect on the willingness of other countries to 
take similar action. 

* * * * 



C. FAMILY LAW 

Hague Convention on the Civil Aspects of International Child Abduction 

1. Chafin: appeal from order returning a child to country of habitual residence 

On October 4, 2012, the United States filed a brief as amicus curiae in the U.S. Supreme 
Court in a case under the Hague Convention on the Civil Aspects of International Child 
Abduction ("Hague Convention"). Chafin v. Chafin, No. 11-1347. The case involves the 
question of whether the return of a child to his or her country of habitual residence 
pursuant to a district court order under the Hague Convention renders the case moot. 

The petitioner in the case (the father of the child) is a U.S. citizen, who was married to 
the respondent (mother of the child), a citizen of the United Kingdom. Their child was born 
in Germany and then lived with her mother in Scotland while petitioner was deployed to 
Afghanistan with the U.S. army. After petitioner was transferred to Alabama, respondent 
and the child traveled there in an attempt by the parties to salvage their marriage. But after 
a few months, they decided to divorce and petitioner filed a child custody petition in 
Alabama state court. Respondent filed suit in federal court seeking the child's return to 
Scotland, which she contended was the child's habitual residence. The district court agreed 
with respondent and issued an order permitting respondent to return to Scotland with her 
child. Petitioner sought a stay, which was denied, so respondent took the child with her 
when she returned to Scotland. Petitioner then appealed and respondent moved to dismiss 
on the ground the case was moot. The court of appeals granted the motion to dismiss and 
petitioner appealed to the Supreme Court.* 



Editor's note: On February 19, 2013, the U.S. Supreme Court issued its decision agreeing with the argument in the 
U.S. brief that the fact that the child had been removed did not moot the appeal. The Supreme Court vacated and 
remanded the case. 
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The U.S. amicus brief, excerpted below (with footnotes and citations to the record 
omitted), argues that the return order does not moot the appeal. The U.S. brief is available 
in full at www. state. qov/s/l/c8183. htm . 



* * * * 

The question in this case is whether an appeal of a Hague Convention return order is rendered 
moot when the child is returned in accordance with the order. This case is not moot under Article 
III of the Constitution because there remains a live dispute between the parties, and appellate 
resolution of that dispute would have concrete consequences for the parties. Moreover, the 
Convention's history and purposes suggest that prompt return of a child to her habitual residence 
should not moot the opposing parent's appeal of the return order. The United States expresses no 
views on the merits of the underlying Hague Convention petition. But this case is not moot. 

A. Whether This Case Is Moot Depends On Whether There Is A Live Controversy 
The Resolution Of Which Would Have Real- World Consequences For The Parties 

1 . Article III of the Constitution grants the Judicial Branch the authority to adjudicate 
"Cases" and "Controversies." U.S. Const. Art. Ill, § 2. A federal court may not "give opinions 
upon moot questions or abstract propositions," or "declare principles or rules of law which 
cannot affect the matter in issue in the case before it." Church of Scientology v. United States, 
506 U.S. 9, 12 (1992) (quoting Mills v. Green, 159 U.S. 651, 653 (1895)). There must be an 
"actual controversy" between the parties "at the time the complaint is filed" and at "all stages" of 
the case. Alvarez v. Smith, 130 S. Ct. 576, 580 (2009); see Lewis v. Continental Bank Corp., 494 
U.S. 472, 477 (1990) ("This case-or-controversy requirement subsists through all stages of 
federal judicial proceedings, trial and appellate."). 

A case becomes moot when "the issues presented are no longer 'live' or the parties lack a 
legally cognizable interest in the outcome," Murphy v. Hunt, 455 U.S. 478, 481 (1982) (per 
curiam) (internal quotation marks omitted), or when an event occurs while the case is pending 
"that makes it impossible for the court to grant 'any effectual relief whatever' to a prevailing 
party." Church of Scientology, 506 U.S. at 12 (quoting Mills, 159 U.S. at 653). If appellate 
resolution of the case would not "affect the matter in issue," then the case is moot. Ibid. 

2. In a Hague Convention case, a court's charge is limited: the court is to decide only 
whether one parent has wrongfully removed the child to, or retained the child in, a country that is 
not her habitual residence and if so, whether any exception to return applies. Convention Arts. 3, 
5, 12-13. 

Here, respondent sought return of the child to the United Kingdom under the Hague 
Convention. The federal district court held a two-day bench trial, concluded that petitioner had 
wrongfully retained the child in the United States because Scotland is the child's habitual 
residence, and entered an order permitting respondent to return to Scotland with the child. 
Petitioner sought a stay of that order, which was denied, and respondent immediately left for 
Scotland with the child. Petitioner appealed the return order. Respondent and the child have 
remained in Scotland, and respondent initiated child-custody proceedings there. In the Alabama 
proceedings, the state appellate court determined that the trial court had lost jurisdiction to 
adjudicate child custody because, under the federal court's Hague Convention ruling, the child's 
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country of habitual residence is the United Kingdom. See Chafin v. Chafin, No. 2110421, 2012 
WL 3055522, at *4 (Ala. Civ. App. July 27, 2012). 

At this point, it is plain that the parties still have a real-world dispute about where the 
child should reside. The parties disagree about whether the child's habitual residence changed 
from the United Kingdom to the United States when respondent and the child came to live in 
Alabama in February 2010 and whether, if the child's habitual residence remained in Scotland, 
any defenses to return might apply. Accordingly, "notwithstanding the return of the child, the 
issue as to whether the initial [retention of the child] was wrongful [is] still very much alive." 
Whiting v. Krassner, 391 F.3d 540, 545 (3d Cir. 2004), cert, denied, 545 U.S. 1131 (2005). 
Further, the parties' ongoing child-custody dispute, while addressing an issue distinct from 
whether return is required under the Convention, underscores that the parties have maintained the 
type of "concrete adverseness" and "personal stake in the outcome" required for Article III 
purposes. City of LA. v. Lyons, 461 U.S. 95, 101 (1983) (quoting Bakery. Carr, 369 U.S. 186, 
204(1962)). 

The mootness issue in this case therefore depends on whether the court of appeals could 
"grant 'any effectual relief whatever' to a prevailing party" or otherwise " affect the matter that 
remains in issue" between the parties. Church of Scientology, 506 U.S. at 12 (quoting Mills, 159 
U.S. at 653). As explained below, the court of appeals could provide relief to the prevailing 
party, and appellate resolution of the dispute likely would have a number of real-world 
consequences for both parties. 

B. This Case Is Not Moot Because A Federal Appellate Court's Order Could Have 
Concrete Consequences For The Parties 

1. The primary remedy envisioned by the Convention — return of the child — has occurred. 
The Convention does not address what should happen if a return order is overturned on appeal 
after the child has left the jurisdiction; instead, it leaves that issue (and most procedural 
questions) to the domestic law of each State Party. ICARA [the International Child Abduction 
Remedies Act], the Convention's implementing statute in the United States, likewise does not 
address what might happen if a return order is overturned on appeal. But under general principles 
that are presumptively applicable in this setting, the courts can afford petitioner relief if he 
prevails on appeal. 

This Court has long recognized that "so long as [the court] retains control of the subject- 
matter and of the parties," it has inherent "equitable powers" to "correct that which has been 
wrongfully done by virtue of its process." Arkadelphia Milling Co. v. St. Louis Sw. Ry., 249 U.S. 
134, 145-146 (1919).... The court's equitable authority extends to compelling aparty properly 
before it to perform an act outside its territorial jurisdiction. See Steele v. Bulova Watch Co., 344 
U.S. 280, 287 (1952). 

When respondent filed suit in federal district court, seeking a return order under the 
Hague Convention, she submitted herself to the jurisdiction of that court. The court may continue 
to exercise personal jurisdiction over her despite the fact that she is outside its territorial 
jurisdiction. See Lemon v. Krentler-Arnold Hinge Last Co., 284 U.S. 448, 451-452 (1932); see 
also, e.g., Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 
703 (1982). If the court of appeals concluded that the district court's return order was erroneous 
because the United States was the country of the child's habitual residence, it could reverse the 
district court's decision and order respondent to bring the child back to the United States. See, 
e.g., Larbie v. Larbie, 5:11-CV-00160 Docket entry No. 60, at 2 (W.D. Tex. Aug. 29, 2012) 
(order directing parties to "immediately comply with the Fifth Circuit's judgment" by 
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"return[ing] K.L. to the United States" and "to the custody of [the parent who prevailed on 
appeal]"). 

If the court of appeals (or the district court on remand) orders a non-resident parent to 
bring a child back to the United States, the parent might voluntarily comply with that order. 
Larbie v. Larbie, 690 F.3d 295, 305 (5th Cir. 2012), petition for cert, pending, No. 12-304 (filed 
Sept. 7, 2012). If the non-resident parent declines to comply, enforcement of such an order may 
be complicated, but that does not make enforcement impossible. See Knox v. Service Employees 
Int'l Union, Local 1000, 132 S. Ct. 2277, 2287 (2012) ("A case becomes moot only when it is 
impossible for a court to grant any effectual relief whatever to the prevailing party." (internal 
quotation marks omitted)). The district court could impose contempt sanctions. Larbie, 690 F.3d 
at 305; see Leman, 284 U.S. at 452 ("contempt of the court" is "none the less contempt because 
the act was committed outside the district"; "the contempt lay in the fact, not in the place, of the 
disobedience to the requirement"). That contempt order could be enforced if the non-resident 
parent returned to the United States. 

Moreover, a party who succeeds in obtaining a judgment on appeal reversing a return 
order could bring that decision to the attention of a foreign court. The foreign court's response 
would depend on that country's domestic law regarding recognition and enforcement of foreign 
judgments. Neither the Hague Convention itself nor the UK statute implementing the Convention 
specifically provides for enforcement of foreign Hague Convention decisions. See Child 
Abduction and Custody Act 1985, ch. 60, Pt. I, §§ 1-11 (UK) (available at 
www. legislation.gov. uk/ukpga/1 985/60 ) . But if petitioner filed a new Hague Convention petition 
in the United Kingdom and sought recognition of the U.S. judgment, a UK court might give 
effect to it as a matter of comity, or at least apply preclusion principles with respect to certain 
issues. See 1 Dicey, Morris & Collins, The Conflict of Laws, R. 35(2) & cmt, at 575-576 (14th 
ed. 2006) (Conflict of Laws) (identifying circumstances in which UK courts might recognize 
certain foreign judgments); cf. Hilton v. Guyot, 159 U.S. 113, 164 (1895) (describing 
circumstances under which U.S. courts might recognize foreign judgments as a matter of 
international comity). 

There likewise could be consequences under the Convention if respondent prevailed on 
appeal. After concluding that petitioner's appeal was moot, the court of appeals vacated the 
district court's return order. [S]ee United States v. Munsingwear, Inc., 340 U.S. 36, 39-40 
(1950). That disposition "strip[ped] the decision below of its binding effect," Deakins v. 
Monaghan, 484 U.S. 193, 200 (1988), so that respondent was left with no court order 
establishing that the child's habitual residence was in the United Kingdom and that no defenses 
to return applied. By contrast, affirmance of the return order would provide respondent with a 
judgment she could invoke against petitioner if she and the child returned to the United States, 
and that she could bring to a UK court's attention and rely upon if petitioner filed a Hague 
Convention petition there. 

2. Appellate resolution of the parties' Hague Convention dispute likely would also have 
consequences in their ongoing child-custody proceedings. The Hague Convention is not itself a 
mechanism for litigating child-custody issues; a court considering a Hague Convention petition 
may not decide custody and the court's decision "shall not be taken to be a determination on the 
merits of any custody issue." Convention Arts. 16-17, 19. Nonetheless, once the court decides 
the child's habitual residence in adjudicating the Hague Convention petition, the courts of the 
country of habitual residence may adjudicate custody under their domestic law. 
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If petitioner prevailed in this case on appeal, that ruling would remove a legal barrier to 
adjudication of custody in the United States. Petitioner filed divorce and child custody 
proceedings in Alabama state court, and then respondent filed a Hague Convention petition. The 
state court stayed its custody proceedings, because once judicial or administrative authorities in a 
contracting State receive notice that the child has been wrongfully removed or retained, they 
"shall not decide on the merits of rights of custody until it has been determined that the child is 
not to be returned under this Convention" or an application seeking return of the child is not 
lodged within a reasonable time. Convention Art. 16. After the federal district court entered its 
return order, the state appellate court determined that petitioner's child-custody case could no 
longer be litigated in Alabama by virtue of the UCCJEA [Uniform Child Custody Jurisdiction 
and Enforcement Act]. See Chafin, 2012 WL 3055522, at *4. Under the UCCJEA, a state court 
may not exercise its jurisdiction to make a child-custody determination when the child's home 
State is elsewhere and a court in that State has jurisdiction to adjudicate custody. See UCCJEA § 
201(a), 9 U.L.A. 671 (codified in relevant part at Ala. Code § 30-3B-102(4) (LexisNexis 2011)). 

If the return order were overturned on appeal, it would remove the Hague Convention 
barrier to adjudication of custody in the Alabama courts, and petitioner could ask the Alabama 
courts to take account of the federal district court' s findings in deciding custody. If petitioner 
instead chose to submit to litigation of custody in the Scottish courts, he would no longer have 
the disadvantage of the U.S. court order finding him to have wrongfully retained the child. 

There would likewise be real- world consequences in the custody dispute if respondent 
prevailed on appeal. Although the Scottish court entered an initial order granting respondent 
temporary custody, that court has not taken any further action with respect to the custody 
dispute, perhaps because that court is awaiting the U.S. courts' final resolution of this case. If the 
return order were affirmed, respondent might rely on the finding that petitioner wrongfully 
retained the child in violation of her custody rights to support her request for custody. Moreover, 
she could ask the Scottish court to give weight to the district court's findings, as a matter of 
international comity, as it further adjudicates the custody dispute. See Conflict of Laws, R. 35(2) 
& cmt., at 575-576. And, of course, affirmance of the district court's order would make it 
unlikely that respondent would have to litigate custody in the Alabama courts. See UCCJEA § 
201, 9 U.L.A. 671. 

3. Finally, appellate resolution of this case would resolve the status of the judgment that 
has been entered against petitioner for fees and expenses. ICARA provides that, when a court 
orders the return of a child, the court "shall order" the parent who wrongfully removed or 
retained the child to pay "necessary expenses incurred by or on behalf of the other parent, 
including "court costs," "legal fees," "foster home or other care during the course of 
proceedings," and "transportation costs related to the return of the child," unless the abducting 
parent establishes that such an award "would be clearly inappropriate." 42 U.S.C. 11607(b)(3). 

The district court in this case entered a substantial award of fees and expenses to 
respondent. If the district court's return order were reversed on appeal, it would terminate 
respondent's entitlement to those amounts under ICARA. Conversely, if the return order were 
affirmed on appeal, respondent would retain her entitlement to payment of those amounts. 
Although it is well-established that a contingent "interest in attorney's fees is . . . insufficient to 
create an Article III case or controversy where none exists on the merits of the underlying 
claim," Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 107 (1998) (internal quotation 
marks omitted), here the monetary award extends far beyond attorney's fees. The financial 



464 



Digest of United States Practice in International Law 



consequences of an appellate decision provide yet another reason why this case is not moot. Cf. 
Grupo Mexicano de Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 313-318 (1999). 

4. The court of appeals apparently based its mootness holding on a concern about 
practical obstacles to enforcing a judgment against a non-resident parent. But difficulties in 
enforcement do not render a case moot. See Church of Scientology, 506 U.S. at 12-13 (test for 
mootness is not whether a court can "return the parties to the status quo ante" or grant a "fully 
satisfactory remedy" to undo the effect of an erroneously entered injunction, but whether some 
remedy is "possible"); Ratnerv. Sioux Natural Gas Corp., 770 F.2d 512, 516 (5th Cir. 1985) 
("Difficulties in formulating a remedy in an otherwise living case do not evidence the absence of 
a case or controversy). And here, quite aside from any questions concerning direct enforcement 
of such a judgment, its legal rulings might be given effect in other proceedings. 

There are various events that plainly would moot a Hague Convention case on appeal. 
For example, there would be no dispute about return of the child if the child' s age rendered the 
Convention no longer applicable, Convention Art. 4 (Convention "cease[s] to apply" when child 
turns 16); see Gaudin v. Remis, 334 Fed. Appx. 133 (9th Cir. 2009), cert, denied, 131 S. Ct. 109 
(2010) (unpublished); see also Camreta v. Greene, 131 S. Ct. 2020, 2034 (2011) (case moot 
when child "is no longer in need of any protection from the challenged practice"), or the child 
died, see Slagenweit v. Slagenweit, 63 F.3d 719 (8th Cir. 1995). The case also would become 
moot if the parties conclusively settled their dispute about where the child should live, see Leser 
v. Berridge, 668 F.3d 1202, 1208 (10th Cir. 2011) (district court entered written order reflecting 
parents' "agreement the children would in fact return to the Czech Republic"), or the parent 
seeking relief under the Convention permanently moved to the country where the child and other 
parent live, see Von Kennel Gaudin v. Remis, 282 F.3d 1178, 1183 (9th Cir. 2002). 

But those situations are all unlike this case, because in those instances, either there would 
be no adversity or the parties no longer would have rights under the Convention. Here, by 
contrast, the child has not reached age 16, there remains a live dispute between the parties about 
where the child should reside, and a federal appellate court's resolution of that dispute could 
have numerous consequences for the parties. Accordingly, the case is not moot under this 
Court's Article III jurisprudence. 

C. The History And Purposes Of The Convention Support The Conclusion That An 
Appeal Of A Return Order Is Not Mooted By The Child's Return 

1. The Convention's "central operating feature" is its "return remedy." Abbott v. Abbott, 
130 S. Ct. 1983, 1989 (2010). A court must issue a return order when a child has been 
wrongfully removed or retained in a contracting State in violation of a parent's or other person's 
custody rights and none of the defenses to return apply. See Convention Arts. 1,4, 12-13. But the 
Convention does not expressly address what should happen when an initial judicial or 
administrative authority enters a return order and the losing party appeals it. Instead, the 
Convention generally leaves the procedures for adjudicating return petitions in the first instance 
or on appeal to be determined as a matter of domestic law. See Explanatory Report 426, para. 63, 
at 444. 

One thing that is clear under the Convention, however, is that a child should be returned 
to her country of habitual residence promptly. The Convention's primary object is "to secure the 
prompt return of children wrongfully removed to or retained in any Contracting State." 
Convention Art. 1(a). The Convention obligates States Parties to "use the most expeditious 
procedures available" to implement the Convention within their territories and provides that the 
judicial or administrative authorities in those States shall "act expeditiously in proceedings for 
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the return of children." Arts. 2, 1 1. The Convention sets an aspirational goal of reaching a 
decision on a petition for return within six weeks of its filing. Art. 11. The Convention further 
provides that once an administrative or judicial authority in a contracting State has determined 
that a child has been wrongfully removed or retained and no exception applies, it "shall order the 
return of the child forthwith." Art. 12. 

Accordingly, once a district court has entered a return order under the Convention, it will 
be appropriate in many cases for the court to permit return pending appeal. That course will often 
enable children to be returned to familiar surroundings and established social and family 
networks. See Convention Introductory decls.; 51 Fed. Reg. at 10,504. The Hague Convention is 
premised on the principle that a decision regarding return should be swiftly rendered to avoid the 
possibility that the child will become settled in a new environment and subsequently uprooted. 
The longer the child remains in a country that a court has decided is not the child's habitual 
residence, the more disruptive it will be for the child if she eventually returns to her habitual 
residence, and the more difficult it will be for the courts of that country to adjudicate custody. 
See Friedrich v. Friedrich, 78 F.3d 1060, 1063 n.l (6th Cir. 1996); see also Abbott, 130 S. Ct. at 
1996 (noting the "trauma" a child suffers when one parent "separate[s] [the child] from the 
second parent and the child's support system"). By providing a remedy of swift return, the 
Convention helps to prevent abduction by removing an incentive a parent might have to "forum 
shop." 

2. A rule that the return of a child in conformity with a return order moots an appeal of 
that order could have the unintended consequence of slowing cases down rather than speeding 
them up. If a case becomes moot when a child leaves the United States, then courts would be 
more likely to grant stays of return orders pending appeal. . . . 

Indeed, delay in implementation of a return order pending appeal could take an older 
child outside of the Convention's scope of coverage entirely. See Convention Art. 4; see also 51 
Fed. Reg. at 10,504 ("Even if a child is under sixteen at the time *** the Conven-tion is invoked, 
the Convention ceases to apply when the child reaches sixteen."). Similarly, a holding that return 
of the child moots an appeal would give the parent found to have wrongfully removed or retained 
a child a strong incentive to seek further review even in a weak case in order to increase the 
likelihood that the child would remain with that parent for the duration of the appeal. 

Finally, a routine practice of imposing stays in Hague Convention cases would 
undermine efforts to obtain prompt return of children abducted from the United States. It is 
already difficult for U.S. courts to meet the Convention's aspirational time limits in providing an 
initial Hague Convention decision. If courts in the United States routinely issued stays barring 
return pending appeal, it would be difficult for the United States to encourage other countries to 
act promptly in adjudicating Hague Convention petitions, thereby stranding children abroad 
during lengthy appeal processes. 

3. Under the court of appeals' decision, the alternative to requiring a child to remain in 
the United States to prevent mootness is to cut off the losing parent's appellate rights if the child 
is returned after the trial court's ruling and require the parties to start over in another country. No 
such result is required by the Convention or ICARA: "While it is true that the process for the 
adjudication of Hague Convention petitions should be as quick as possible, neither the 
Convention nor the U.S. implementing legislation restricts the appellate process." Walsh v. 
Walsh, 221 F.3d 204, 214 (1st Cir. 2000) (citation omitted), cert, denied, 531 U.S. 1159 (2001). 
Reading the Convention to extinguish a parent's right of appeal when the child departs the 
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United States would be an unwarranted intrusion into this country's domestic law, contrary to the 
Convention's approach of generally leaving procedural issues to be decided by each State Party. 

This Court likewise should not assume that Congress, in enacting ICARA, decided sub 
silento to limit appellate review of Hague Convention orders in this manner. Federal law 
generally affords an aggrieved party an appeal as of right from a final district court decision. See 
28 U.S.C. 1291; Fed. R. App. P. 3. If Congress had meant to curtail that right under the 
Convention by barring any appellate proceedings following return, it would have been expected 
to do so expressly. See Greenlaw v. United States, 554 U.S. 237, 250 (2008) (when Congress 
legislates against a backdrop of "solidly grounded rule[s] of appellate practice," the inference to 
be drawn from silence is that Congress intended for the new provision to "operate in harmony" 
with those rules); see also, e.g., Silva v. Di Vittorio, 658 F.3d 1090, 1098 (9th Cir. 2011) 
(dismissal of a prisoner's case should not count as a "strike" for purposes of the Prison Litigation 
Reform Act's "three-strikes" rule until after the prisoner has waived or exhausted his opportunity 
to appeal). And in fact ICARA' s legislative history suggests that Congress expected the losing 
parent would be able to appeal a return order. See H.R. Rep. No. 525, 100th Cong., 2d Sess. 12 
(1988) (House Report) (stating that the "full faith and credit" provision of ICARA, 42 U.S.C. 
1 1603(g) was "not intended to deny the possibility of appeal from a return order or a decision 
denying a return order"). 

Moreover, requiring a stay as a condition of appellate review would make it more 
difficult to achieve the "uniform international interpretation of the Convention" that Congress 
intended, 42 U.S.C. 11601(b)(3)(B), as it would terminate the full course of appellate 
proceedings except in cases in which stays had been obtained or where return was denied. See 
also House Report 10 (emphasizing "the need for uniformity in [the Convention's] interpretation 
in the United States"). In contrast, permitting appeals to go forward after a child has been 
returned will secure both the prompt return of the child and the full appellate review necessary to 
promote national uniformity in interpretation of the Convention. 

4. We are aware of only one foreign court of last resort that has directly addressed the 
mootness issue. Its decision is consistent with the conclusion that this case is not moot. 

In a 2002 decision, the Spanish Constitutional Court held that an appeal of a return order 
was not mooted by return of the child in accordance with the order. See S.T.C., May 20,2002 
(B.O.E., No. 120, p. 47) (Spain). In that case, the mother and father of the child obtained a 
divorce in Poland, and the Polish court awarded custody to the father. The mother traveled to 
Spain with the child, and the father filed a Hague Convention petition in Spain to secure the 
child's return to Poland. The Spanish trial court ordered the child returned to Poland, and the 
child was returned. The mother filed an appeal, and the appellate court held that the "appeal is 
moot" because "the child ha[s] been returned to her country of origin." 

The question before the Spanish Constitutional Court was whether the intermediate 
appellate court violated the mother's right under the Spanish Constitution "to obtain a decision, 
based on law, on the merits of the claim asserted." The court held that the case was not moot and 
thus that the mother had been denied her constitutional right to effective judicial protection. The 
court explained that, in enacting the domestic laws implementing the Convention, "[i]t was the 
intent of the Legislature" for an initial decision regarding return "to be subject to the right of 
review by the second-instance court." The court observed that domestic law provided a particular 
timeframe for such an appeal, and it "indicate[d] that the consideration of the appeal shall not 
stay execution of the first-instance decision." In the court's view, the "Spanish Legislature must 
have foreseen that one of the possible consequences" of its procedural rules would be "that at the 



467 



Digest of United States Practice in International Law 



time the appeal is decided *** , the decision appealed may already have been executed," yet the 
legislature did not require the appellate court to "refrain *** from issuing a ruling on the merits 
of the issue placed before it." 

The Spanish Constitutional Court further explained that, even though the child had been 
returned to Poland, "it was not meaningless for the Provincial Court to issue a determination on 
the issue of whether or not the appellant had illegally removed her daughter from Poland to 
Spain, especially since, throughout the proceeding, the mother had maintained that the father did 
not actually exercise custody rights to the child, who had always been in the care and company 
of her maternal grandparents." The court observed that "[a] determination on this issue, 
regardless of its effectiveness in the Spanish proceeding once the child had been returned via 
execution of the decision under appeal, could still be relevant to the interests" of the mother 
because "a decision favorable to [her] could be invoked before the courts of Poland hearing the 
divorce proceeding between the parents in order to support or strengthen the mother's rights to 
obtain custody of the child." The court therefore directed the appellate court to "decide the 
appeal as justice may require." 

A 2006 survey of States Parties revealed that, although virtually all of the responding 
countries permitted appeal of a return order, a number of jurisdictions permitted immediate 
enforcement of the order, with the filing of an appeal sometimes, but not always, staying 
enforcement. See Hague Conference on Private IntT Law, Enforcement of Orders Made Under 
the 1980 Convention: A Comparative Legal Study, Prelim. Doc. No. 6 of Oct. 2006, for 5th 
Meeting of Special Comm'n to review the operation of the Hague Convention 22-23, 31-33 & 
nn.95, 99. Although the surveyed States apparently did not specify whether enforcement of the 
order would moot an appeal, there is no indication that return typically would be a barrier to an 
appeal if no stay was granted. See also Hague Conference on Private Int'l Law, Guide to Good 
Practice Under the Hague Convention of 25 Oct. 1980 on the Civil Aspects of International 
Child Abduction 19-20 (2003) (making recommendations for expediting proceedings, apparently 
based on the premise that an appeal could go forward if a child is returned). Accordingly, there is 
no indication that the practice of the States Parties is inconsistent with the conclusion that this 
case is not moot under Article III. 

* * * * 



2. Lozano: equitable discretion and Article 12 defense 

On August 20, 2012, the United States submitted a brief as amicus curiae at the invitation of 
the court in a case before the U.S. Court of Appeals for the Second Circuit involving the 
interpretation of Article 12 of the Hague Convention. Lozano v. Montoya, No. 11-2224 (2d. 
Cir. 2012). Article 12 provides that when a child has been "wrongfully removed" from a 
country, the judicial authority shall return the child unless more than one year has elapsed 
between the wrongful removal and the commencement of proceedings under the Hague 
Convention and the child is "now settled" in his or her new country. In other words, where 
more than one year has elapsed between the abduction and the time the petition is filed, 
the "taking parent" is entitled to argue that the child is "now settled" in his or her new 
environment as an affirmative defense to return. Lozano, the child's father in the case, 
asserted that the one-year period should be tolled, meaning the child's mother should not 
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be permitted to raise the "now settled" defense, due to his lack of knowledge as to the 
child's location and that the child should be returned to his residence in the United 
Kingdom. Montoya, the child's mother, asserted the defense to return under Article 12 of 
the Hague Convention, arguing that the child was "now settled" in the United States with 
her and her relatives. The district court rejected Lozano's argument that equitable tolling 
could apply to "toll" the one year period that triggers the right to raise the affirmative 
defense in the first place. After hearing arguments on the issue of whether the child was 
now settled in the United States, the court found that the child was "now settled" and 
denied Lozano's petition for return of his daughter. Lozano appealed. 

On appeal, the Second Circuit requested the Secretary of State's views on two questions 
concerning the Article 12 "now settled" defense: 

(1) whether equitable tolling applies to the one-year period that triggers the availability 
of the "now settled" defense under Article 12 of the Convention; and (2) in determining 
whether a child is "now settled" within the meaning of Article 12, what significance 
should be given to a child's lack of legal immigration status in the United States. 

The U.S. brief argues that (1) equitable tolling does not apply, but, rather, the court has 
equitable discretion, in appropriate circumstances, to decline to hear the affirmative 
defense; and (2) immigration status alone is not dispositive but is a factor in the 
determination of whether a child is now settled. The U.S. brief is excerpted below (with 
some footnotes and citations to the record omitted) and available in full at 
www.state.qov/s/l/c8183.htm . 



* * * * 

POINT I 

Equitable Tolling Does Not Apply to Article 12's One- Year Period, but the 

Court May Exercise Equitable Discretion at Any Time to Order the Child's 

Return, and in Appropriate Cases May Do So Without Determining Whether the Child Is 

Now Settled 

Article 12's one-year period is not subject to "equitable tolling." Equitable tolling would 
have the effect — unintended by the Convention — of foreclosing a district court's analysis of 
whether a child is now settled in all cases where equitable tolling is applied, regardless of the 
length of time a child may have lived in her new environment. Instead, a district court retains 
equitable discretion at all times to consider all factors and order that a child who is now settled 
should nonetheless be returned. A court may also consider all equitable factors and determine it 
will decline to undertake the now-settled inquiry. In exercising that equitable discretion, 
however, the court should remain cognizant that the degree to which the child has become settled 
is relevant to whether she should be returned. 

A. Equitable Tolling Principles 

Because Article 12's one-year period is not a statute of limitations, it is not subject to 
equitable tolling. That doctrine "permits a plaintiff to avoid the bar of the statute of limitations if 
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despite all due diligence he is unable to obtain vital information bearing on the existence of his 
claim." Cada v. Baxter Healthcare Corp., 920 F.2d 446, 451 (7th Cir. 1990) (cited in United 
States v. Ibarra, 502 U.S. 1, 4 n.2 (1991)). ... 

But unlike a statute of limitations, Article 12' s one- year period expiration does not 
preclude a petitioner from filing a claim or concern only the parties' rights. Rather, it determines 
whether a court should automatically order the return of a child without regard to her current 
circumstances, by setting a threshold criterion for whether a respondent may assert a defense that 
the child has become settled in her new environment. See Hallstrom v. Tillamook Cnty., 493 U.S. 
20, 27 (1989) (60-day notice provision is not statute of limitations). Applying equitable tolling 
would entirely preclude district courts, once they have concluded that equitable tolling is 
appropriate, from considering whether the child is settled and would obligate those courts to 
order the child's return "forthwith." Foreclosing in all such cases consideration of a third party's 
interests would not serve the purposes of the equitable tolling doctrine, and, as explained below, 
would not comport with the text and history of the Convention. 

B. Text of the Convention 

"The interpretation of a treaty, like the interpretation of a statute, begins 
with its text.'" Abbott [v. Abbott, 130 S. Ct. 1983 (2010)], ... at 1990 (quoting Me delUn v. Texas, 
552 U.S. 491,506 (2008)). 

Article 12's text does not suggest that the one-year period is subject to equitable tolling. 
Article 12 provides that "[w]here a child has been wrongfully removed," if "a period of less than 
one year has elapsed from the date of the wrongful removal or retention, the authority concerned 
shall order the return of the child forthwith." It further states that "even where the proceedings 
have been commenced after the expiration of the period of one year referred to in the preceding 
paragraph, shall also order the return of the child, unless it is demonstrated that the child is now 
settled in its new environment." Nothing in the text indicates that the period can be extended. 
Given that the Convention addresses conduct that is by definition "wrongful" and often 
surreptitious, the drafters presumably considered the possibility of concealment by the abducting 
parent, yet they made no provision for an extension of the one-year period. In context, that 
silence is compelling. 

The Convention's text, however, leaves a district court with equitable discretion that 
may, in appropriate cases, yield a similar result. As this Court has recognized, the "now settled" 
provision is an "exception" which "allows . . . but does not . . . require" a district court to refuse 
to order the child's return. Blondin IV, 238 F.3d at 164. Article 12 thus does not purport to limit 
the court's equitable discretion to order return, even in cases filed more than a year after the 
abduction, if the facts justify that remedy. Even when the court has concluded that the child is 
now settled in the new country, the court could ultimately hold that the abducting parent's 
conduct in concealing the child's whereabouts (and any other equitable factors) justify returning 
the child to her habitual residence. Nothing in Article 12, moreover, suggests that a court must 
perform the "now settled" inquiry before it decides that the child should be returned. Given that 
Article 12 contemplates that a finding of settlement could be outweighed by other equitable 
factors, it follows that Article 12 also permits the court to forgo the "settled" inquiry when the 
court concludes that the facts justify ordering return regardless of whether the child is "now 
settled." This interpretation is consistent with Article 18, which provides that "[t]he provisions of 
this Chapter [enumerating defenses] do not limit the power of a judicial or administrative 
authority to order the return of the child at any time." Convention, art. 18 (emphasis added). 
Accordingly, in an appropriate case, e.g., where a parent's behavior is so egregious as to warrant 
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a return order irrespective of the child's degree of assimilation, a court may order a child's return 
without determining whether the child is now settled. The court thus possesses "equitable 
discretion" not simply to balance the various interests once they have all been explored, but to 
make the antecedent determination whether a "now settled" inquiry is necessary to its 
determination. 

C. History of the Convention 

The Convention's drafting history confirms that equitable tolling is inapplicable. 
"Because a treaty ratified by the United States is not only the law of this land, but also an 
agreement among sovereign powers, [courts] have traditionally considered as aids to its 
interpretation the negotiating and drafting history (travaux preparatories) and the postratification 
understanding of the contracting parties." Zicherman v. Korean Air Lines Co., 516 U.S. 217, 226 
(1996) (citation omitted); accord Air France v. Saks, 470 U.S. 392, 396, 400 (1985) ("In 
interpreting a treaty it is proper ... to refer to the records of its drafting and negotiation."); see 
also Vienna Convention on the Law of Treaties, concluded on May 23, 1969, Art. 32, 1 155 
U.N.T.S. 331, 340. 

The drafters recognized that after enough time elapses, it may not be prudent to return the 
child automatically. A preliminary report studying the problem of one-parent kidnapping 
indicated that "[t]ime is an important factor in the adjustment of the child to his new situation" 
and that a "court may find it more difficult to send back a child who has been forced to adjust to 
his new situation for a period of six months or more." Adair Dyer, Report on International Child 
Abduction by One Parent, in 3 Actes et Documents, Quatorzieme Session 12, 23-24 (1982). And 
the Special Commission formed to address the issue initially suggested that while a child should 
be returned to its home country immediately, if "an application has been made more than six 
months after the removal" of the child and the child has been "habitually resident" in the new 
country for more than one year, then the court will "assume jurisdiction to determine" the proper 
custody arrangement rather than simply returning the child. Conclusions Drawn from the 
Discussions of the Special Commission of March 1979 on Legal Kidnapping, in 3 
Acts et Documents 162, 164. 

The drafting history also reflects an understanding that a parent who wrongfully removes 
a child may attempt to conceal the child's whereabouts. See, e.g., Replies of the Governments to 
the Questionnaire, in 3 Acts et Documents 61, 88 ("There is a sixth problem which is becoming 
all too common — the taking and concealment of a child by a parent before or after a custody 
decree."). The preliminary draft thus sets out a two-tier time-period for requiring immediate 
return, depending on whether the child's location was known. Preliminary Draft Convention 
Adopted by the Special Commission and Report by Elisa Perez-Vera. in 3 Actes et Documents 
166, 168 (providing that if fewer than six months had elapsed, the authority had to "order the 
return of the child forthwith"; if the child's location "was unknown," the six months would "run 
from the date of discovery," but the "total period" could not exceed one year). 

In response to the preliminary draft, certain delegates expressed concern that determining 
when the parent discovered, or should have discovered, the child's location could cause 
"considerable difficulty." Proces-verbal No. 7, Procesverbaux et Documents de travail de la 
Premiere commission in 3 Actes et Documents 290, 291 (United Kingdom comment). After 
extensive debate about the structure and length of the time period, the delegates voted for a 
single, one-year period. See Proces-verbal No. 7, at 291-93. The United States urged a longer 
period in light of the difficulty of locating the child, see Proces-verbal No. 7, at 292, a 
suggestion that presupposes that the single period would not toll at least for that reason. 
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In response to "the consequences" of "a short time-limit of one year," Germany proposed 
that for two additional years after the one-year period elapsed, a country still be required to 
return a child, unless "the child was now settled in his new environment." Id. at 295. That 
proposal led to the "now settled" language of Article 12. As described by the United States, the 
Convention thus provided for a one-year period in which "no assimilation of the child was 
presumed to have occurred" and "return could be refused only on the grounds set forth" 
expressly, e.g., severe risk to the child. Proces-verbal No. 10, Procesverbaux et Documents de 
travail de la Premiere commission in 3 Actes et Documents 312, 315. After this initial one-year 
period, "assimilation became an open question." Id. 

The Convention's Explanatory Report describes this compromise and suggests that that 
the one-year period was not intended to toll. See Elisa Perez-Vera, Explanatory Report, in 3 
Actes et Documents 426, ffl 107-09, at 458. The Report explains the drafters' understanding of 
Article 12, that ordinarily "return of the child is regarded as being in its interests," but after "a 
child has become settled in its new environment, its return should take place only after an 
examination of the merits of the custody rights." Id. <j[ 107. Because of "difficulties" in "stat[ing] 
this test of 'integration of the child' as an objective rule," the Convention's drafters used a one- 
year time limit to trigger whether a court may consider such matters. Id. In adopting that time 
limit, the drafters were cognizant of "the difficulties encountered in establishing the child's 
whereabouts," yet still chose a "single time-limit of one year" and thereby "eliminated" the 
"inherent difficulty in having to prove the existence of those problems which can surround the 
locating of the child." Id. f 108. 

More generally, the Report notes that the Convention "recognizes the need for certain 
exceptions to the general obligations assumed by the States to secure the prompt return of 
children who have been unlawfully removed or retained," as "concrete illustrations" of the 
principle that the child's interests are to be the "guiding criterion." Id. <j[ 25. Article 12 is one of 
those exceptions, constituting an acknowledgment that the interests of the child may be served 
by examining her settlement into her new environment if at least one year has passed before the 
petition is filed. Id. UK 107-09. 10 The rationale of permitting that examination related to the 
child' s interests further suggests that tolling the one-year period due to the parent' s actions 
would not be consistent with the Convention. 

Due to these concerns, in the lead-up to the 2006 Special Commission meeting on the 
practical operation of the Convention, the United States' written response to the Questionnaire 
from the Hague Conference on Private International Law expressly stated that "[t]he [United 
States Central Authority] supports the concept of equitable tolling of the one-year filing deadline 
in order to prevent creating an incentive for a taking parent to conceal the whereabouts of a child 
from the other parent in order to prevent the timely filing of a Hague petition." 11 During the 
discussion of this issue in the Special Commission, no delegation disagreed. 

D. Case Law of Other Signatory States 

Other signatory countries have generally agreed that the one-year period is not subject to 
equitable tolling, but that courts have equitable discretion to return a child who is now settled 



The Convention's drafters understood that the examination of settlement would have an impact on achieving the 
prompt return of a wrongfully removed child. Article 12's first paragraph (regarding proceedings commenced before 
the one-year period) requires the court to "order the return of the child forthwith." But, as the Report notes, the 
Convention's omission of the word "forthwith" from the second paragraph of Article 12 results from the drafters' 
acknowledgment that the urgency of proceedings diminishes after a year has passed. Id. 1 109. 
11 Consistent with the discussion above, use of the phrase "equitable tolling" here should be understood in the sense 
of the availability of the exercise of equitable discretion. 
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and may consider an abducting parent's conduct when exercising that discretion. When 
interpreting the Hague Convention, the "views of other contracting states" are "entitled to 
considerable weight." Abbott, 130 S. Ct. at 1993 (quotation marks omitted). "The principle 
applies with special force" to the Hague Convention, "for Congress has directed that 'uniform 
international interpretation of the Convention' is part of the Convention's framework." Id. 
(quoting 42 U.S.C. § 1 1601(b)(3)(B)). 

For example, in Cannon v. Cannon, the Court of Appeal for England and Wales stated 
that even where the "abductor may have caused or contributed to the period of delay that triggers 
[Article 12' s 'now settled' defense]," it "would not support a tolling rule." [2004] EWCA (Civ) 
1330 (Eng.) H 39, 51. "[D]isregard[ing]" the "period gained by concealment," would be "too 
crude an approach which risks . . . producing] results that offend what is still the pursuit of a 
realistic Convention outcome." Id. Instead, the court reasoned that because of the "emotional and 
psychological" effects of concealing a child, when there is concealment "the burden of 
demonstrating the necessary elements of emotional and psychological settlement were much 
increased." Id. % 61. And "even if settlement is established," the court still could "order a return 
under the Convention." Id. f 62; see also In re M, [2007] UKHL 55, [2008] 1 A.C. 1288; In re C 
(2005) 1 F.L.R. 938, 948-949 (Fam. 2004). 

Courts in Canada, Hong Kong, and New Zealand have not tolled Article 12' s one-year 
period but several have noted that concealment may nonetheless factor into a court's ultimate 
determination of whether to order a child's return. See Kubera v. Kubera, [2010] 2010 B.C.C.A. 
118 (Court of Appeal for British Columbia) ffl 64-69; A. v. M., [2002] 209 N.S.R.2d 248 ffl 74- 
82 (Nova Scotia Court of Appeal); A.C. v. P.C., [2005] H.K.C. 839 (Hong Kong Court of First 
Instance); Secretary for Justice (New Zealand Central Authority) v. H.J., [2006] N.Z.S.C. 97 
(Supreme Court of New Zealand) ffl 60-70, 86-88.12 

E. Decisions of United States Courts 

A number of courts in the United States have held that Article 12's one-year period may 
be tolled, including two federal courts of appeals in published decisions and one in an 
unpublished decision. See Duarte v. Bardales, 526 F.3d 563, 569-71 (9th Cir. 2008); Fumes v. 
Reeves, 362 F.3d 702, 723-24 (11th Cir. 2004); see also Dietz v. Dietz, 349 Fed. App'x 930, 933 
(5th Cir. 2009). These courts did not have the Department of State's views. They also mistakenly 
began with the premise that Article 12's one-year period is a limitations period that is presumed 
to toll. See, e.g., Duarte, 526 F.3d at 570; Furnes, 362 F.3d at 723. 

Some of these courts reasoned that "awarding an abducting parent an affirmative defense 
if that parent hides the child from the parent seeking return" would "encourage child abductions" 
and "encourage hiding the child from the parent seeking return." Duarte, 536 F.3d at 570. 
However, a court' s equitable discretion means that a parent who conceals a child will not 
necessarily be rewarded. Although incorrectly placing this discretion under the rubric of 
"equitable tolling," case law in the United States reaffirms the courts' discretion to order a 
child's immediate return even after the one-year period has elapsed. 

F. Purposes of the Convention 

Finally, it is consistent with the overriding purposes of the Convention to recognize that 
courts have equitable discretion to decide whether to consider the "now settled" defense. 
Otherwise, judges would have no discretion to decline to consider the defense, no matter what 
the particular facts of the case may be. Absent any kind of equitable authority to limit the impact 
of the one-year trigger period, the abducting parent's incentives to engage in bad behavior, such 
as concealing the child, to reach the one-year trigger could undermine the overarching purpose of 
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the Convention. Because "now settled" inquiries are often highly fact-intensive, undertaking that 
inquiry could turn what should be a swift examination under the Convention of whether there 
was a wrongful removal or retention into a drawn-out evidentiary proceeding. This is the type of 
delay that the Convention seeks to avoid, particularly where the equities of the case would 
dictate against providing the abducting parent with the possibility of such a time-consuming 
defense. The Convention is most effective if parents know they cannot benefit 
from abducting a child. 

* * * 

In sum, "equitable tolling," in the traditional sense, of Article 12's one-year period to 
preclude consideration of the child's settlement is not warranted. But the court considering a 
petition filed more than a year after the child's wrongful removal may still exercise equitable 
discretion to require the child's return. The court may exercise that discretion to forgo an inquiry 
into whether the child is now settled in her current environment. 
POINT II 

Immigration Status May Be Considered in the "Now Settled" Analysis as One of Several 
Factors, but Standing Alone Should Not Be Dispositive 

A child's or parent's immigration status may be considered in determining whether the 
child is settled under Article 12, but the proper weight accorded to it rests with the court's 
discretion and varies from case to case. In general, however, the mere fact that the child or her 
parent lacks lawful immigration status should not be independently dispositive of the "now 
settled" question. 

The text and history of the Convention are silent regarding immigration status. Neither 
the Convention nor ICARA defines "settled" or states how a child's settlement is to be proved, 
see Perez-Vera Report <j[ 109, and the term itself suggests substantial discretion to consider the 
facts of each case. The Convention's overarching focus on a child's well-being suggests that this 
inquiry concerns a child's practical circumstances. Courts have accordingly looked to numerous 
factors pertaining to a child's attachments and stability. 

The degree to which a child's immigration status affects whether the child is settled will 
necessarily vary. A child who does not currently have lawful immigration status may nonetheless 
soon obtain lawful status or, in any event, continue to live in the United States with little threat of 
removal. See Plyler v. Doe, 457 U.S. 202, 226 (1982); Arizona v. United States, 132 S. Ct. 2492, 
2499 (2012) ("[a] principal feature of the removal system is the broad discretion exercised by 
immigration officials" considering "immediate human concerns" and that "[i]f removal 
proceedings commence, aliens may seek asylum and other discretionary relief allowing them to 
remain in the country"). Conversely, some aliens may have permission to remain temporarily in 
the United States but nonetheless be at risk of being removed — for instance, an alien may be 
granted "deferred action," which may be terminated by the Government in its discretion at any 
time, or "temporary protected status," which must be terminated when country conditions 
improve. 

Foreign courts have given varying weight to immigration status, depending on the 
circumstances of the case. See, e.g., A. v. M. (2002), 209 N.S.R. 2d 248, ffl 79-85 (Nova Scotia 
Ct. App. 2002) (child had lived in Canada for several years and established roots through friends, 
schooling, and activities, but mother's "illegal presence" "raises the question of whether she will 
be able to remain" in the country and "makes it difficult, if not impossible, to work"); In Re C (A 
Child) [2006] EWHC (Fam) 1229, 2006 2 F.L.R. 797 ffl 54-57 (Eng.) (child living in England 
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for 5 years and integrated into a small community of friends, relatives, and school, is settled 
despite threat of deportation). 

American courts have widely agreed that immigration status may be considered only as 
one factor in the broader "now settled" inquiry. The Ninth Circuit has expressly rejected the 
argument that immigration status alone is dispositive. In re B. del C.S.B., 559 F.3d at 1009-14. 
District courts, including the one in this case, have agreed. See Demaj v. Sakaj, No. 09-CV-255, 
2012 WL 476168, at *4-5 (D. Conn. Feb. 14, 2012); Etienne v. Zuniga, No. C10-5061, 2010 WL 
4918791, at *3 (W.D. Wash. Nov. 24, 2010); Edoho v. Edoho, A. No. H-10-1881, 2010 WL 
3257480, at *4 (S.D. Tex. Aug. 17, 2010). 

Thus, immigration status may be considered by the court in the now-settled inquiry, but 
should not be independently dispositive. Particular immigration-related circumstances may cast 
doubt on the stability of the child's residence — for instance, as the Ninth Circuit has recognized, 
"an immediate, concrete threat of removal can . . . constitute a significant factor with respect to 
the question whether a child is 'settled.' " In re B. del C.S.B., 559 F.3d at 1010. A court in 
weighing the evidence may consider other particular reasons to find that lack of lawful 
immigration status renders the child unsettled. However, standing alone, the child's lack of 
lawful immigration status should not be considered dispositive of the question whether a child is 
"now settled." 

* * * * 



D. INTERNATIONAL CIVIL LITIGATION 



1. Cross-border Insolvency 

On October 10, 2012, the United States filed a brief as amicus curiae in the U.S. Court of 
Appeals for the Fourth Circuit in a cross-border insolvency case. Jaffe v. Samsung Electronics 
Co., Ltd., et al., No. 12-1802 (4 th Cir. 2012). Appellant in the case, Dr. Jaffe, is the foreign 
administrator for the estate of Qimonda, AG, an insolvent German semiconductor 
manufacturer. Appellees are companies in the semiconductor industry who had entered 
into patent cross-licensing agreements with Qimonda. In bankruptcy proceedings in 
Germany, the foreign administrator determined that cancelling the cross-licensing 
agreements and re-licensing the patents would yield more value for the estate and notified 
the licensees accordingly. 

The foreign administrator filed an ancillary proceeding pursuant to Chapter 15 of the 
U.S. Bankruptcy Code in U.S. bankruptcy court in Virginia for recognition of the German 
bankruptcy proceedings. In 2005 the United States adopted the 1997 UNCITRAL Model Law 
on Cross-Border Insolvency as Chapter 15 of the U.S. Bankruptcy Code. See Digest 2005 at 
808-9. Generally, Chapter 15 provides that U.S. bankruptcy courts should aid the foreign 
proceeding, afford comity to foreign law, and cooperate with the foreign court. 

The licensees (who would become appellees in the case) sent letters to the foreign 
administrator asserting that under U.S. bankruptcy law, specifically 11 U.S.C. § 365(n), he 
could not cancel their licenses. The U.S. bankruptcy court had identified several provisions 
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of Chapter 11 of the Bankruptcy Code that would apply in the ancillary proceedings, 
including section 365. Section 365 generally allows rejection of contracts in bankruptcy but 
includes an exception relating to intellectual property rights in section 365(n), permitting 
licensees to retain their license rights. Congress's concern in enacting § 365(n) was that 
permitting debtors to "unilaterally cut off" their licensees through bankruptcy would 
"leave[] licensees in a precarious position and thus threaten the very flexible and beneficial 
system of intellectual property licensing which has developed in the United States." 

After the bankruptcy court initially refused to apply § 365(n), the Fourth Circuit reversed 
and remanded, directing the bankruptcy court to consider the effect on U.S. semiconductor 
companies with licenses. The bankruptcy court decided on remand, after conducting 
hearings, to apply § 365(n). The foreign administrator then appealed to the Fourth Circuit in 
the case in which the U.S. filed its amicus brief. The U.S. amicus brief is excepted below 
(with footnotes and citations to the record omitted) and available at 
www.state.qov/s/l/c8183.htm . The U.S. brief describes the strong U.S. interest in upholding 
Chapter 15 of the Bankruptcy Code and the principles in the 1997 Model Law, including 
respect for the foreign bankruptcy proceedings. The U.S. brief argues that § 365(n) does not 
apply to ancillary cases brought under Chapter 15. 



* * * * 

This appeal does not present the questions that the Court accepted this interlocutory appeal to 
resolve. The parties urge the Court to decide whether the bankruptcy court erred under Section 
1506 or Section 1522(a) of Chapter 15 when it held that Section 365(n) applies to the Foreign 
Administrator's rejection of appellees' license agreements. Both of those questions, however, 
rest on the erroneous assumption that Section 365(n) could "apply" in this case at all. The 
decision of the bankruptcy court should instead be reversed on the threshold ground that Section 
365(n) cannot constrain the operation of German insolvency law in Germany. 

Nothing more is necessary to resolve this appeal. It would be neither practical nor 
prudent for the Court to decide here the difficult issues that may arise in future litigation over 
appellees' license rights under Qimonda's U.S. patents, such as whether a federal court presiding 
over a patent infringement action against appellees should give effect, as a matter of U.S. patent 
law, to the rejection of appellees' licenses in the German 
insolvency proceeding. 

A. The Bankruptcy Court and the Parties Have Erroneously Assumed that Section 
365(n) Could "Apply" To, and Thereby Void, the Rejection of Appellees' License 
Agreements Under German Law 

1. The bankruptcy court ruled that the Foreign Administrator cannot terminate appellees' 
cross-license agreements in the German proceedings because "public policy, as well as the 
economic harm that would otherwise result to [appellees], requires that the protections of § 
365(n) apply to Qimonda's U.S. patents." In re QimondaAG, 462 B.R. 165, 185-186 (Bankr. 
E.D. Va. 201 1). In his petition for interlocutory review and in his opening brief on appeal, the 
Foreign Administrator has challenged the bankruptcy court's ruling on essentially two grounds: 
applying German insolvency law rather than Section 365(n), he argues, would not violate a 
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fundamental "public policy of the United States" under 1 1 U.S.C. 1506, nor would it leave the 
appellees without "sufficient protection]" under 11 U.S.C. 1522(a). 

As that formulation of the issues illustrates, the parties and the courts below have 
approached this case as though it were potentially open to the bankruptcy court to superimpose 
Section 365(n) on the operation of German insolvency law in a German proceeding. Thus, the 
parties dispute whether the bankruptcy court applied the correct standard under the public-policy 
exception in Section 1506, or gave sufficient consideration to the Foreign Administrator's 
proposed relicensing terms when it decided to "apply" Section 365(n) in this case. But neither 
the bankruptcy court nor the parties appears to have examined the premise that Section 365(n) 
could "apply" in these circumstances at all. 

That premise is flawed. Section 365(n) does not constrain the operation of German 
insolvency law in Germany. Section 365(n) establishes an exception in U.S. bankruptcy law to 
the exercise of a power created under U.S. bankruptcy law: it operates as a limit on the authority 
of trustees in domestic bankruptcy cases to assume or reject executor contracts under 1 1 U.S.C. 
365. Section 365(n) does not create a freestanding 

prohibition on the termination of intellectual-property licenses, let alone authorize a U.S. 
bankruptcy court to forbid the termination of such licenses in foreign jurisdictions under foreign 
law. 

Contrary to the bankruptcy court's view, Section 365(n) cannot "apply" in this case to 
prevent the Foreign Administrator from rejecting appellees' license agreements in the German 
insolvency proceeding. It is fundamental that United States bankruptcy law has no bearing on the 
operation of German law in Germany. Acting in Germany as the official administrator of a 
German insolvency proceeding, the Foreign Administrator did not require the blessing of the 
bankruptcy court — or any United States court — to reject contracts between appellees and the 
German debtor. Indeed, under Section 103 of the German Insolvency Code, a debtor's 
outstanding executory contracts become "automatically unenforceable unless the insolvency 
administrator elects to perform the contracts." 462 B.R. at 173. It is undisputed that the Foreign 
Administrator has not elected to perform appellees' license agreements. See id. at 174. Assuming 
the bankruptcy court's understanding of German law is correct, therefore, appellees' license 
agreements became invalid by operation of German law. No action or approval from the U.S. 
bankruptcy court was required. 

The bankruptcy court here nevertheless approached this case as though it were 
empowered to decide whether the Foreign Administrator should be permitted to reject appellees' 
license agreements at all. After weighing the Foreign Administrator's reasons for rejecting the 
patent licenses against the anticipated consequences of that rejection for appellees and the 
American economy, see 462 B.R. at 180-183, the court concluded that the Foreign Administrator 
"should be subject to the constraints imposed by § 365(n)," id. at 183 (emphasis added), and that 
the "failure to apply § 365(n) under the circumstances of this case would . . . undermine a 
fundamental U.S. public policy promoting technological innovation," id. at 185 (emphasis 
added). The bankruptcy court accordingly issued an order declaring that "§ 365(n) applies with 
respect to Qimonda's U.S. patents," although the court added that nothing in its decision "affects 
the [F]oreign [Administrator's right, to the extent permitted under German insolvency law, to 
terminate licenses to non-U. S. patents." Id. at 185-186. 

That approach reflects a fundamental misapprehension of the relationship between United 
States law and German law in this case. The fate of appellees' licenses in the German insolvency 
proceeding is entirely, and properly, a question of German law. As we explain below, a court in 
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the United States may have occasion to decide, in a future case, whether to give effect to the 
rejection of appellees' patent licenses as a matter of U.S. law. But the bankruptcy court had no 
authority, under Section 365(n) or otherwise, to dictate the results of the German insolvency 
proceeding. 

2. That conclusion is not altered by the fact that the Foreign Administrator petitioned for 
recognition of the German proceedings in the United States under Chapter 15. A Chapter 15 
ancillary case enables the administrator of a foreign insolvency proceeding to ensure an orderly 
disposition of the assets of the foreign debtor in the United States. But Chapter 15 does not 
expose the foreign proceedings themselves to supervision by United States courts, nor does it 
alter the operation of foreign insolvency law in its proper sphere. 

Indeed, nothing required the Foreign Administrator to file a Chapter 15 ancillary case in 
the United States at all. By doing so, the Foreign Administrator secured a number of important 
advantages in administering the worldwide Qimonda estate, including an automatic stay under 
U.S. bankruptcy law to prevent creditors from executing on any 

Qimonda assets in the United States without awaiting the outcome of the German insolvency 
proceedings. See 11 U.S.C. 1520(a)(1). The Chapter 15 petition was not necessary, however, for 
the Foreign Administrator to effectuate his rejection of appellees' license agreements under 
Section 103 of the German Insolvency Code. And if the Foreign Administrator had never 
commenced an ancillary case in this country, it would have been apparent that Section 365(n) 
had no relevance to the Foreign Administrator's ability to reject appellees' license agreements. 

It is possible for Section 365(n) to apply in an ancillary case under Chapter 15. But such a 
case would look nothing like this one. Ordinarily, the rejection or assumption of a foreign 
debtor's executory contracts will be decided in the context of the foreign insolvency proceeding 
itself, as occurred here. In an unusual case, however, the foreign representative in an ancillary 
case under Chapter 15 might request that the bankruptcy court permit the rejection or assumption 
of a contract under the terms of Section 365 of the U.S. Bankruptcy Code. Cf. 1 1 U.S.C. 
1521(a)(7) (at request of the foreign representative, the court may "grant[] any additional relief 
that may be available to a trustee," subject to enumerated exceptions). In that circumstance, the 
foreign representative's actions under Section 365 would be subject to any relevant exceptions or 
limitations under the terms of that provision, including the protections for intellectual-property 
licensees in Section 365(n). 

* * * * 

B. Because Section 365(n) Is Irrelevant Here, the Parties' Arguments Concerning 
Sections 1506 and 1522 Are Misplaced 

Because Section 365(n) cannot "apply" in this case to constrain the operation of German 
law in Germany, it is unnecessary for the Court to decide whether Section 365(n) embodies a 
fundamental public policy of the United States within the meaning of 11 U.S.C. 1506. Similarly, 
in this context, there is no reason to examine whether appellees would be "sufficiently protected" 
under 11 U.S.C. 1522(a) absent the protections of 

Section 365(n). Neither Section 1506 nor Section 1522 permits a U.S. bankruptcy court to dictate 
the outcome of a foreign insolvency proceeding. 

1. Section 1506 provides an exception to the general rule under Chapter 15 that a U.S. 
bankruptcy court must "cooperate to the maximum extent possible" with a recognized foreign 
insolvency proceeding. 1 1 U.S.C. 1525(a). Section 1506 authorizes the bankruptcy court to 
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"refus[e] to take an action governed by this chapter if the action would be manifestly contrary to 
the public policy of the United States." 1 1 U.S.C. 1506. It thus allows a bankruptcy court to 
refuse to provide affirmative assistance in the United States to a foreign representative when the 
particular form of assistance requested would contravene a fundamental public policy of the 
United States. 

Section 1506 does not, however, purport to require the foreign insolvency proceeding 
itself to be conducted in accordance with "the public policy of the United States." Regardless of 
whether Section 365(n) embodies a sufficiently fundamental public policy to trigger Section 
1506's public-policy exception, therefore, Section 1506 cannot support the bankruptcy court's 
order here. The Foreign Administrator did not need the bankruptcy court's approval before 
rejecting appellees' license agreements under Section 103 of the German Insolvency Code. Nor 
did the Foreign Administrator ask the bankruptcy court to take some affirmative action 
effectuating the rejection of the license agreements as a matter of United States law. There was, 
accordingly, no "action governed by this chapter" for the bankruptcy court to "refus[e] to take" 
under Section 1506. 

Even where Section 1506 applies, moreover, the consequence of a bankruptcy court's 
refusal to take a particular action under Chapter 15 on public-policy grounds is exactly that: the 
court declines to take the requested action. Section 1506 does not permit a bankruptcy court 
affirmatively to require a foreign representative or foreign court to act in accordance with U.S. 
public policy. In this case, for example, if the Foreign Administrator had asked the bankruptcy 
court to take some affirmative action to invalidate appellees' cross-licenses as a matter of United 
States law, the bankruptcy court would have faced a question comparable to the one framed by 
the parties in this appeal: whether the congressional policy judgment embodied in Section 365(n) 
constitutes a sufficiently fundamental public policy of the United States that the court would be 
justified under Section 1506 in refusing to grant the requested relief. In no circumstance, 
however, would the bankruptcy court have been justified in entering the order that it did, which 
purported to forbid the rejection of appellees' licenses in the German insolvency proceeding. See 
462 B.R. at 185-186. 

2. The bankruptcy court's reliance on Section 1522(a) was misplaced for essentially the 
same reasons. Section 1522 concerns the authority of the bankruptcy court under Chapter 15 to 
ensure that the interests of creditors and other affected parties are "sufficiently protected" when 
the court grants a foreign representative's request for discretionary, affirmative relief under 1 1 
U.S.C. 1521, or preliminary relief pending recognition of a foreign proceeding under 1 1 U.S.C. 
1519. See 11 U.S.C. 1522(a). Section 1522 also provides that the court must consider the 
interests of creditors and interested parties whenever it modifies or terminates any discretionary 
relief that it previously granted to the foreign representative. See 11 U.S.C. 1522(a) and (c). 

Like Section 1506, therefore, Section 1522(a) is only implicated when the bankruptcy 
court is asked to grant, modify, or terminate some affirmative relief in aid of the foreign 
insolvency proceeding. Cf. 1 1 U.S.C. 1521(a) (enumerating examples of affirmative relief the 
bankruptcy court may grant "at the request of the foreign representative"). Nothing in Section 
1522 authorizes or imposes any limitation on the foreign insolvency proceeding itself, or on the 
conduct of the foreign representative under foreign law. 

The parties' dispute over Section 1522 in this case is particularly beside the point. In the 
supplemental order that it issued when it granted recognition of the German insolvency 
proceeding, the bankruptcy court sua sponte listed Section 365 as among the "sections of title 1 1 
[that] are also applicable in this proceeding." The Foreign Administrator then moved to modify 
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the supplemental order to omit the reference to Section 365. Appellees objected that the 
bankruptcy court could not do so under 1 1 U.S.C. 1522(a) because appellees would no longer be 
"sufficiently protected" without the benefit of Section 365(n). 

Appellees, however, never had the benefit of Section 365(n). The Foreign Administrator 
rejected appellees' license agreements under German law in the German insolvency proceeding, 
not under Section 365 of the U.S. Bankruptcy Code. The fact that the bankruptcy court listed 
Section 365 as among the "sections of title 11" that would apply in the Chapter 15 ancillary case 
is therefore irrelevant to the fate of appellees' license agreements in the German insolvency 
proceeding, because neither Section 365(n) nor any other "section[] of title 11" has any bearing 
on the conduct of that proceeding. 

C. The Court Should Not Attempt To Resolve in This Appeal the Issues That Might 
Arise Between the Parties in Future Litigation Over Qimonda's U.S. Patents 

It is therefore not necessary or appropriate for the Court to decide in this case whether the 
bankruptcy court misinterpreted Section 1506 or misapplied Section 1522(a). The bankruptcy 
court's decision should instead be reversed on the threshold ground that nothing in Chapter 15 or 
Section 365(n) authorized the court to forbid the rejection of appellees' licenses under German 
law in the German insolvency proceeding. The 

Court should not attempt to resolve in this appeal the issues that might arise between the parties 
in future litigation over appellees' license rights under Qimonda's U.S. patents. Depending on 
the posture in which the dispute arises, such litigation may implicate an array of novel and fact- 
dependent questions that it would be neither practical nor prudent to address here. 

* * * * 

2. Arbitration 



a. Argentina v. BG Group: arbitrability 

On January 17, 2012, the U.S. Court of Appeals for the D.C. Circuit issued its opinion in a 
case brought under the Federal Arbitration Act ("FAA"). Argentina v. BG Group, 665 F.3d 
1363 (D.C. Cir. 2012). Argentina sought to vacate or modify an arbitral award rendered 
against it and in favor of a United Kingdom company for Argentina's alleged violation of the 
Argentina-U.K. bilateral investment treaty ("BIT"). The district court denied Argentina's 
petition and Argentina appealed. 

The BIT provides that disputes between an investor and the host State will be resolved 
in the host State's courts and that resort to arbitration may occur only if no final court ruling 
is forthcoming within eighteen months or the dispute is unresolved after a court ruling. The 
U.K. company, BG Group, resorted to arbitration without waiting the requisite eighteen 
months. BG Group had invested in Argentine gas companies that were affected by 
Argentina's economic collapse and governmental measures that followed, including 
Emergency Law 25,561 of January 6, 2002, Resolution 308/02, Decree 1090/02, and Decree 
214/02, which dramatically altered fiscal conditions in Argentina. BG Group obtained a 
favorable arbitral award from an arbitral panel established under the UNCITRAL Rules that 
sat in Washington, D.C. 
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The D.C. Circuit reversed the decision of the district court, finding that the court had 
improperly failed to make a determination of arbitrability. Because the dispute was not 
arbitrable under the terms of the BIT, the D.C. Circuit vacated the arbitral award. The D.C. 
Circuit's opinion is excerpted below with footnotes and citations to the record in the case 
omitted. 



* * * * 

The "gateway" question in this appeal is arbitrability: when the United Kingdom and Argentina 
executed the Treaty, did they, as contracting parties, intend that an investor under the Treaty 
could seek arbitration without first fulfilling Article 8(1)' s requirement that recourse initially be 
sought in a court of the contracting party where the investment was made? That question raises 
the antecedent question of whether the contracting parties intended the answer to be provided by 
a court or an arbitrator. 

The Supreme Court has held that the intent of the contracting parties controls whether the 
answer to the question of arbitrability is to be provided by a court or an arbitrator. See, e.g., First 
Options [First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 115 S.Ct. 1920, 131 L.Ed.2d 
985 (1995)], 514 U.S. at 943, 115 S.Ct. 1920. "Courts should not assume that the parties agreed 
to arbitrate arbitrability unless there is 'clea[r] and unmistakable]' evidence that they did so." Id. 
at 944, 115 S.Ct. 1920 (quoting AT &T Techs., Inc. v. Commc'ns Workers of Am., 475 U.S. 643, 
649, 106 S.Ct. 1415, 89 L.Ed.2d 648 (1986)) (alterations in original). This comports with the 
"basic objective" of arbitration, which the Court explained "is not to resolve disputes in the 
quickest manner possible, no matter what the parties' wishes, but to ensure that commercial 
arbitration agreements, like other contracts, are enforced according to their terms." Id. at 947, 
115 S.Ct. 1920 (internal quotation marks and citations omitted). Thus, in "construing an 
arbitration clause, courts and arbitrators must 'give effect to the contractual rights and 

expectations of the parties.' " Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., U.S. , 130 

S.Ct. 1758, 1773-74, 176 L.Ed.2d 605 (2010) (quoting Volt Info. Scis., Inc. v. Bd. of Trustees of 
Leland Stan-ford Junior Univ., 489 U.S. 468, 479, 109 S.Ct. 1248, 103 L.Ed.2d488 (1989)). 

In Howsam v. Dean Witter, 537 U.S. 79, 123 S.Ct. 588, 154 L.Ed.2d 491 (2002), the 
Court provided guidance on the circumstances in which a court, rather than the arbitrator, is to 
decide a "question of arbitrability," id. at 83, 123 S.Ct. 588. A court will decide the question 
in the kind of narrow circumstances where the contracting parties would likely have 
expected a court to have decided the gateway matter, where they are not likely to have 
thought that they had agreed that an arbitrator would do so, and, consequently, where 
reference of the gateway dispute to the court avoids the risk of forcing parties to arbitrate 
a matter that they may well not have agreed to arbitrate. 
Id. at 83-84, 123 S.Ct. 588. In such circumstances, where "the parties did not agree to submit the 
arbitrability question itself to arbitration, then the district court should decide that question ... 
independently." First Options, 514 U.S. at 943, 115 S.Ct. 1920 (emphasis in original). If, on the 
other hand, there is clear and unmistakable evidence that the parties intended for the arbitrator to 
decide the question of arbitrability, a district court's review of the arbitrator's decision on that 
matter "should not differ from the standard courts apply when they review any other matter that 
parties have agreed to arbitrate.... That is to say, the court should give considerable leeway to the 
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arbitrator, setting aside his or her decision only in certain narrow circumstances." Id. (internal 
citations omitted). 

The district court viewed Argentina as having conceded that the Treaty provided that the 
arbitrator would decide the question of arbitrability. It cited counsel's statement at the motions 
hearing that Argentina " 'acknowledge [s] that the Arbitral Tribunal has the principal power to 
rule upon its jurisdiction.' " Republic of Argentina, 764 F.Supp.2d at 33 & n. 8 . . .. The context 
in which counsel made this statement, and the subsequent colloquy with the district court, 
however, indicate that Argentina was conceding an altogether different point: once the Treaty's 
arbitration provision was properly triggered, after eighteen months' recourse to an Argentine 
court, any question of arbitrability then would be decided by the arbitrator. . . . 

Any concession by Argentina was thus limited to stating that the parties agreed the issue 
of arbitrability would be decided by an arbitrator if the aggrieved party had first sought relief in 
an Argentine court, pursuant to Article 8(1) and (2) of the Treaty. . . . 

A temporal analysis of the Treaty confirms this conclusion. Article 8(3) of the Treaty 
provides for the procedure to be followed once the possibility of arbitration is triggered, but only 
after an Argentine court first has an opportunity to resolve the dispute. Under Article 8(3), if the 
parties do not agree on an arbitration forum or procedure, the UNCITRAL Rules will govern 
resolution of the dispute; the UNCITRAL Rules grant the arbitrator the power to determine 
issues of arbitrability. Thus, once Article 8(3) of the Treaty is triggered, the Treaty's 
incorporation of the UNCITRAL Rules provides "clear[ ] and unmistakabl[e] evidence," AT & T 
Techs., 475 U.S. at 649, 106 S.Ct. 1415; see First Options, 514 U.S. at 944, 115 S.Ct. 1920, that 
the parties intended for the arbitrator to decide questions of arbitrability. See Republic of 
Ecuador v. Chevron Corp., 638 F.3d 384, 394 (2d Cir.201 1). But the Treaty's incorporation of 
the UNCITRAL Rules has a temporal limitation: the Rules are not triggered until after an 
investor has first, pursuant to Article 8(1) and (2), sought recourse, for eighteen months, in a 
court of the contracting party where the investment was made. 

The Treaty does not directly answer whether the contracting parties intended a court or 
the arbitrator to determine questions of arbitrability where the pre-condition of resort to a 
contracting party's court pursuant to Article 8(1) and (2) is disregarded by an investor. By 
comparison, the Treaty states in Article 9(2) that should a dispute arise between the contracting 
parties themselves, the United Kingdom and Argentina, and it is not resolved through diplomatic 
channels, the dispute will go directly to arbitration. Article 9(5) provides that "[t]he [arbitral] 
tribunal shall determine its own procedure." This provision indicates that the contracting parties 
were aware of how to provide an arbitrator with the authority to determine a "question of 
arbitrability," cf. BFP v. Resolution Trust Corp., 511 U.S. 531, 537, 114 S.Ct. 1757, 128 L.Ed.2d 
556 (1994), and suggests that the absence of such language in Article 8(1) and (2) was 
intentional, cf. First Options, 514 U.S. at 945, 115 S.Ct. 1920. It also underscores the importance 
the contracting parties ascribed to Article 8(1) and (2), counseling against a reading that would 
render its requirements inoperative. 

Furthermore, the contracting parties likely never conceived of the need to specify that a 
court should decide whether Article 8(1) and (2)'s requirement that disputes first be brought to a 
court should be respected. The Treaty provides a prime example of a situation where the "parties 
would likely have expected a court" to decide arbitrability. Howsam, 537 U.S. at 83, 123 S.Ct. 
588. It would be odd to assume that where the gateway provision itself is resort to a court, the 
parties would have been surprised to have a court, and not an arbitrator, decide whether the 
gateway provision should be followed. At the very least, there is no clear and unmistakable 
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evidence, see First Options, 514 U.S. at 944, 115 S.Ct. 1920, that the contracting parties 
intended an arbitrator to decide the gateway question. 

Because the Treaty provides that a pre-condition to arbitration of an investor's claim is an 
initial resort to a contracting party's court, and the Treaty is silent on who decides arbitrability 
when that precondition is disregarded, we hold that the question of arbitrability is an independent 
question of law for the court to decide. See id. The district court therefore erred as a matter of 
law by failing to determine whether there was clear and unmistakable evidence that the 
contracting parties intended the arbitrator to decide arbitrability where BG Group disregarded the 
requirements of Article 8(1) and (2) of the Treaty to initially seek resolution of its dispute with 
Argentina in an Argentine court. 

The Supreme Court's decision in John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 84 
S.Ct. 909, 11 L.Ed.2d 898 (1964), does not require the opposite conclusion. In John Wiley, the 
Court drew a distinction between "substantive" questions of arbitrability and "procedural" 
questions of arbitrability, assigning the former to courts and the latter to arbitrators. Id. at 557, 84 
S.Ct. 909. It did so in the context of an industrial labor dispute under section 301 of the Labor 
Management Relations Act, 29 U.S.C. § 185. The premise underlying section 301 is a 
congressional policy favoring speedy arbitral resolution of labor disputes as an ongoing part of 
the collective bargaining process, to avoid the industrial strife that had historically led to labor 
strikes. ... 

The dispute between Argentina and BG Group arises in an entirely different context: an 
international investment treaty between two sovereigns. The provision at issue in the United 
Kingdom-Argentina Treaty, Article 8(1) and (2), illustrates why the reasoning in John Wiley is 
inapposite. The Treaty explicitly requires judicial proceedings prior to arbitration. That is, the 
contracting parties specifically desired "the delay attendant upon judicial proceedings 
preliminary to arbitration," John Wiley, 376 U.S. at 558, 84 S.Ct. 909, and the 
procedural/substantive arbitrability distinction drawn to accord with "the policy behind federal 
labor law," id. at 559, 84 S.Ct. 909, cannot be applied to a dispute over the operation of an 
international treaty provision that requires that which the Court in John Wiley sought to avoid. . . . 

Because the Treaty provision at issue is explicit, the usual "emphatic federal policy in 
favor of arbitral dispute resolution," Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 
473 U.S. 614, 631, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985), cannot function to override the intent 
of the contracting parties. . . . But where, as here, the contracting parties provided that an 
Argentine court would have eighteen months to resolve a dispute prior to resort to arbitration, a 
court cannot lose sight of the principle that led to a policy in favor of arbitral resolution of 
international trade disputes: enforcing the intent of the parties. " '[A]greeing in advance on a 
forum acceptable to both parties is an indispensable element in international trade, commerce, 
and contracting.' " Id. at 630, 105 S.Ct. 3346 (quoting M/S Bremen v. Zapata Off-Shore Co., 407 
U.S. 1, 13-14, 92 S.Ct. 1907, 32 L.Ed.2d 513 (1972)). Therefore, "concerns of international 
comity, respect for the capacities of foreign and transnational tribunals, and sensitivity to the 
need of the international commercial system for predictability in the resolution of disputes 
requires that we enforce the parties' agreement." Id. at 629, 105 S.Ct. 3346. Where the 
contracting parties agree to require dispute resolution in a court prior to arbitration, and the 
aggrieved party initiating the dispute disregards the requirement, a fundamentally different 
question of arbitrability arises than that of the ignored informal resolution steps in John Wiley. 
. . . [A] John Wiley assumption that the arbitrator is to determine the question of arbitrability 
cannot sensibly apply here. 
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Accordingly, "[b]ecause we conclude that there can be only one possible outcome on the 
[arbi-trability question] before us," Stolt-Nielsen, 130 S.Ct. at 1770, namely, that BG Group was 
required to commence a lawsuit in Argentina's courts and wait eighteen months before filing for 
arbitration pursuant to Article 8(3) if the dispute remained, we reverse the orders denying the 
motion to vacate and granting the cross-motion to confirm the Final Award, and we vacate the 
Final Award. 

* * * * 

b. ESAB Group, Inc. v. Zurich Insurance PLC; relation of McCarran-Ferguson Act to the New 
York Convention and Federal Arbitration Act 

On July 9, 2012, the U.S. Court of Appeals for the Fourth Circuit issued its decision in ESAB 
Group, Inc. v. Zurich Insurance PLC, 685 F.3d. 376 (4 th Cir. 2012). The court addressed the 
question whether, under the McCarran-Ferguson Act, state insurance law preempts the 
New York Convention or the Federal Arbitration Act, invalidating an international 
arbitration agreement. Other U.S. circuit courts of appeals have divided on the issue. The 
Fourth Circuit held that the Convention (the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards or New York Convention) and Federal Arbitration 
Act (or the Convention Act) apply rather than state law. Excerpts from the court's opinion 
follow (with footnotes omitted). 



* * * * 

ESAB Group is a South Carolina-based manufacturer of welding materials and equipment. 
During the time period relevant to this appeal, it has had several foreign corporate parents. . . . 
Throughout this time, ESAB Group has maintained its principal place of business in Florence, 
South Carolina, where it has a manufacturing plant, executive offices, and sales, engineering, and 
research development divisions. 

Between 1989 and 1996, a Swedish insurer, Trygg-Hansa, issued seven global liability 
policies (the ZIP Policies or the Policies) to ESAB Group's Swedish parent, ESAB AB. Under 
these Policies, Trygg-Hansa agreed to provide coverage, either as direct primary coverage or in 
excess of primary policies, to ESAB AB and its subsidiaries. Special endorsements in the 
Policies specifically extended coverage to ESAB Group and its predecessors. And according to 
the Policy Territory clauses contained in each Policy, the Policies applied to occurrences 
"worldwide." 

Five of the Policies, the 1989-1993 ZIP Policies, contain arbitration agreements, which 
mandate the resolution of disputes in Swedish arbitral tribunals in accordance with Swedish law. 
The other Policies, the 1994-1995 ZIP Policies, include Swedish choice-of-law provisions but 
omit arbitration clauses. 

Trygg-Hansa transferred its obligations under the ZIP Policies to Zurich Insurance 
Company through a 1998 loss portfolio transfer agreement. Zurich Insurance Company then 
transferred these obligations to ZIP, an Irish insurer, in 2005. 

B. 
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ESAB Group is currently facing numerous products liability suits arising from alleged 
personal injuries caused by exposure to welding consumables manufactured by ESAB Group or 
its predecessors. These suits presently are proceeding in numerous state and federal courts in the 
United States. As of June 12, 2009, ESAB Group had incurred more than $54 million in defense 
costs and suffered adverse verdicts in excess of $25 million. 

ESAB Group requested that its insurers defend and indemnify it in these products 
liability actions. Several, including ZIP, refused coverage. As a result, ESAB Group brought suit 
against these insurers in South Carolina state court. 

The defendant insurers removed the case to the United States District Court for the 
District of South Carolina pursuant to the Convention and the Convention Act's grant of removal 
jurisdiction. ESAB Group disputed the district court's subject-matter jurisdiction. ESAB Group 
maintained that the Convention Act implements the Convention, so the Convention is judicially 
enforceable only as incorporated into the Act. And, it continued, the McCarran-Ferguson Act 
permits South Carolina law, which would invalidate the arbitration clauses in the 1989-1993 ZIP 
Policies, to reverse preempt the Convention Act. ESAB Group therefore contended that the ZIP 
Policies did not contain valid arbitration agreements, so they did not fall under the Convention. 
Thus, according to ESAB Group, the claims were not removable. 

ZIP, in turn, challenged the district court's exercise of personal jurisdiction. ZIP 
emphasized its limited contacts with South Carolina. A ZIP representative attested that ZIP 
maintains no offices or other facilities in South Carolina, owns no property there, is not licensed 
as an insurer by South Carolina, and does not regularly conduct business in the state. Although 
the ZIP Policies extended coverage to ESAB Group, ZIP argued this was an insufficient basis for 
personal jurisdiction because the contracts were negotiated, drafted, and executed in Sweden by 
two Swedish companies, ESAB AB and Trygg-Hansa. 

The district court rejected both parties' contentions. As to the issue of subject-matter 
jurisdiction, the district court acknowledged a split amongst our sister circuits concerning the 
interaction between the Convention, the Convention Act, and the McCarran-Ferguson Act. After 
considering the relevant precedent, the district court adopted the position of the Fifth Circuit, 
articulated in Safety National, 587 F.3d 714. Under this reasoning, it found that "the Convention, 
not the Convention Act, ... directs courts to enforce international arbitration agreements," and 
because the McCarran-Ferguson Act's text limits its scope to federal statutes, McCarran- 
Ferguson could not disrupt the application of traditional preemption rules. 

The district court then found that ZIP had the requisite minimum contacts with the forum 
to permit the exercise of personal jurisdiction and that the exercise of jurisdiction over ZIP was 
otherwise reasonable. After concluding it had jurisdiction over both the subject matter and 
parties to the action, the district court enforced the arbitration agreements. It referred claims 
pertaining to the 1989-1993 ZIP Policies to arbitration. 

Because it had referred to arbitration all claims providing a basis for subject-matter 
jurisdiction, the district court declined to exercise supplemental jurisdiction over the remaining 
claims. It remanded the claims relating to the 1994-1995 ZIP Policies to state court. 

ESAB Group timely appealed the district court's exercise of subject-matter jurisdiction. 
ZIP filed a cross-appeal, challenging the district court's exercise of personal jurisdiction and its 
authority to remand the nonarbitrable claims to state court. 
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m. 

We first consider whether the federal courts have jurisdiction over the present action or 
whether, as ESAB Group claims, South Carolina law reverse preempts federal law and 
eliminates the basis for jurisdiction. Our review of questions of subject-matter jurisdiction is de 
novo. Dixon v. Coburg Dairy, Inc., 369 F.3d 811, 815 (4th Cir.2004) (en banc). 

ESAB Group asserts that the Convention is a non-self-executing treaty, i.e., one that 
requires implementing legislation to be given effect in domestic courts. According to ESAB 
Group, it follows from this that the Convention has legal effect only as incorporated into its 
implementing legislation — here, the Convention Act. And because the Convention Act is a 
federal statute that does not speak directly to insurance, ESAB contends, it is subject to reverse 
preemption under the McCarran-Ferguson Act. 

* * * * 

ZIP presents numerous arguments in support of its position that the McCarran-Ferguson 
Act does not authorize reverse preemption in this case. First, we quickly reject ZIP's contention 
that the South Carolina statute is not subject to McCarran-Ferguson because it is not a "law 
enacted ... for the purpose of regulating the business of insurance." The Supreme Court has 
instructed that this category of laws is a "broad" one, encompassing "laws that possess the end, 
intention, or aim of adjusting, managing, or controlling the business of insurance." Fabe, 508 
U.S. at 505, 113 S.Ct. 2202 (quoting Black's Law Dictionary 1236, 1286 (6th ed. 1990)) (internal 
quotation marks omitted). We agree with the district court and the South Carolina Court of 
Appeals that South Carolina's law, which governs the manner in which disputes regarding 
coverage are resolved, falls within this category. See Heyward, 272 F.Supp.2d at 582-83; Cox, 
556 S.E.2d at 399-402. 

The parties also spill significant ink disputing whether Article II of the Convention is a 
self-executing treaty provision. Chief Justice Marshall first delineated the distinction between a 
self-executing and non-self-executing treaty in Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314, 7 
L.Ed. 415 (1829), overruled on other grounds by United States v. Percheman, 32 U.S. (7 Pet.) 
51,8 L.Ed. 604 (1833). He wrote that, because the Constitution establishes that treaties are the 
supreme law of the land, a court should regard a treaty as "equivalent to an act of the 
legislature," provided that "it operates of itself, without the aid of any legislative provision" (i.e., 
it is self-executing). Id.; see also Medellin v. Texas, 552 U.S. 491, 505-06, 128 S.Ct. 1346, 170 
L.Ed. 2d 190 (2008) ("Only '[i]f the treaty contains stipulations which are self-executing, that is, 
require no legislation to make them operative, [will] they have the force and effect of a 
legislative enactment.' " (alterations in original) (quoting Whitney v. Robertson, 124 U.S. 190, 
194, 8 S.Ct. 456, 31 L.Ed. 386 (1888))). But if "the treaty addresses itself to the political, not the 
judicial department," Chief Justice Marshall directed, it is non-self-executing, and "the 
legislature must execute the contract, before it can become a rule for the court." Foster, 27 U.S. 
at 314. It is well-established that a treaty may "contain both self-executing and non-self- 
executing provisions." Lidas, Inc. v. United States, 238 F.3d 1076, 1080 (9th Cir.2001); see also 
United States v. Postal, 589 F.2d 862, 884 n. 35 (5th Cir.1979). 

ZIP asserts that Article II of the Convention is self-executing and, therefore, should be 
enforced and given preemptive effect independent of the Convention Act. There is much to 
recommend this position. Most notably, the starting point of treaty interpretation is the text, 
Medellin, 552 U.S. at 506, 128 S.Ct. 1346, and the text of Article II instructs domestic courts to 
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enforce foreign arbitral agreements. The Supreme Court has signaled that this sort of "directive 
to domestic courts" is indicative of a self-executing treaty provision. Id. at 508, 128 S.Ct. 1346. 
Judge Clement, in her Safety National concurrence, see 587 F.3d at 734-35, and the United 
States, in opposing the petition for certiorari in that case, see Brief for United States as Amicus 
Curiae at 9, La. Safety Ass'n ofTimbermen Self Insurers Fund v. Certain Underwriters at 

Lloyd's, London, U.S. , 131 S.Ct. 65, 178 L.Ed.2d 22 (2010) (No. 09-945), 2010 WL 

3375626, adopted the view that the instructive language in Article II rendered it self-executing. 

But, as Judge Clement noted, there is an emerging presumption against finding treaties to 
be self-executing. See Safety Nat'l, 587 F.3d at 737. And the legislative history of the 
Convention Act indicates that Congress viewed the Act as implementing legislation, at least as to 
some of the Convention's provisions. See S. Exec. Rep. No. 90-10, at 5-6 (statement of Richard 
D. Kearney) (referring to the proposed changes to the FAA as "implementing legislation"); 
H.R.Rep. No. 91-1181, reprinted in 1970 U.S.C.C.A.N. 3601, 3603 (same). Medellin, 
furthermore, cited the Convention Act as an example of implementing legislation. 552 U.S. at 
521, 128 S.Ct. 1346. Although Judge Clement urged that the Convention Act served to 
implement other provisions of the Convention (particularly Article III), see Safety Nat'l, 587 F.3d 
at 736-37, this is hardly clear because nothing in the Convention Act or legislative history 
differentiates between Article II and the remainder of the treaty. 

Moreover, the question of what constitutes a self-executing treaty has long confused 
courts and commentators. See Postal, 589 F.2d at 876 ("The self-execution question is perhaps 
one of the most confounding in treaty law."); Curtis A. Bradley, Intent, Presumptions, and Non- 
Self-Executing Treaties, 102 Am. J. Int'l L. 540, 540 (2008) ("[B]oth the theory behind the self- 
execution doctrine and its mechanics have long befuddled courts and commentators."). Indeed, 
scholars and jurists continue to debate the proper means for determining a treaty's status. See, 
e.g., Igartua v. United States, 626 F.3d 592, 623 (1st Cir.2010) (Torruella, J., concurring in part 
and dissenting in part) (urging a predominantly textual approach); David L. Sloss, Executing 
Foster v. Neilson: The Two-Step Approach to Analyzing Self-Executing Treaties, 53 Harv. Int'l 
L.J. 135 (2012); Carlos Manuel Vazquez, The Four Doctrines of Self-Executing Treaties, 89 
Am. J. Int'l L. 695 (1995). 

But we need not wade into these murky waters to resolve the question before us. To the 
contrary, we hold that, even assuming Article II of the Convention is non-self-executing, the 
Convention Act, as implementing legislation of a treaty, does not fall within the scope of the 
McCarran-Ferguson Act. Instead, as detailed below, Supreme Court precedent dictates that 
McCarran-Ferguson is limited to legislation within the domestic realm, and prior precedent of 
this court and our sister circuits supports a narrow reading of the Act. 

Our aim in analyzing the McCarran-Ferguson Act, as in all matters of statutory 
interpretation, is to implement Congress's intent. United States v. Abdel-shafi, 592 F.3d 602, 607 
(4th Cir.2010). We do so by examining the text of the statute, and absent clear congressional 
intent to the contrary, we will give the statute its plain meaning. Id.; see also Stephens ex rel. 
R.E. v. Astrue, 565 F.3d 131, 137 (4th Cir.2009) ("In interpreting the plain language of a statute, 
we give the terms their 'ordinary, contemporary, common meaning, absent an indication 
Congress intended [them] to bear some different import.' " (quoting N.C. ex rel. Cooper v. Tenn. 
Valley Auth., 515 F.3d 344, 351 (4th Cir.2008))). 

Where a statute touches upon foreign relations and the United States' treaty obligations, 
we must proceed with particular care in undertaking this interpretive task. As the Supreme Court 
observed in considering a prior potential conflict between the Convention Act and a federal 
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statute, "[i]f the United States is to be able to gain the benefits of international accords and have 
a role as a trusted partner in multilateral endeavors, its courts should be most cautious before 
interpreting its domestic legislation in such manner as to violate international agreements." 
Vimar Seguros y Reaseguros, S.A. v. MA? Sky Reefer, 515 U.S. 528, 539, 115 S.Q. 2322, 132 
L.Ed. 2d 462 (1995). We seek, when possible, to "construe ... statute [s] consistent with our 
obligations under international law." Kofa v. U.S. INS, 60 F.3d 1084, 1090 (4th Cir.1995) (en 
banc) (citing Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118, 2 L.Ed. 208 
(1804)). 

ESAB Group urges that we must construe "Act of Congress," as that term is used in the 
McCarran-Ferguson Act, to apply to every federal statute, irrespective of the international 
implications. But the Supreme Court has recently explained that, in enacting the McCarran- 
Ferguson Act, Congress plainly did not intend the law to apply so broadly. In Garamendi, the 
Supreme Court specified that McCarran-Ferguson was "directed to implied preemption by 
domestic commerce legislation." 539 U.S. at 428, 123 S.Ct. 2374; see also id. ("As the text itself 
makes clear, the point of McCarran-Ferguson's legislative choice of leaving insurance regulation 
generally to the States was to limit congressional preemption under the commerce power, 
whether dormant or exercised."). 

Although in Garamendi the Court was examining the interaction between state law and 
an executive agreement, the Court's statements regarding congressional intent guide our 
understanding of Congress's intent to limit the Act's scope. Specifically, that case demonstrated 
that Congress did not intend for the McCarran-Ferguson Act to permit state law to vitiate 
international agreements entered by the United States. Cf. FTC v. Travelers Health Ass'n, 362 
U.S. 293, 300, 80 S.Ct. 717, 4 L.Ed.2d 724 (1960) (stating that McCarran-Ferguson was not 
intended to permit a state to "regulate activities carried on beyond its own borders"), cited in 
Garamendi, 539 U.S. at 428, 123 S.Ct. 2374. 

On several occasions, moreover, Courts of Appeals have refused to give the McCarran- 
Ferguson Act the broad scope urged by ESAB Group. For example, we have previously 
expressed our skepticism that Congress intended the McCarran-Ferguson Act to apply to statutes 
governing federal subject-matter jurisdiction. Gross v. Weingarten, 217 F.3d 208, 222 (4th 
Cir.2000). And several of our sister circuits have joined in this view or held that such statutes are 
not subject to reverse preemption. See Safety Nat'l, 587 F.3d at 724 n. 39 (expressing 
skepticism); Hawthorne Sav. F.S.B. v. Reliance Ins. Co. of III., 421 F.3d 835, 843-44 (9th 
Cir.2005) (holding that the diversity jurisdiction statute "is not reverse-preempted"), amended 
433 F.3d 1089 (9th Cir.2006); Martin Ins. Agency, Inc. v. Prudential Reinsurance Co., 910 F.2d 
249, 254 (5th Cir.1990) (holding that the McCarran-Ferguson Act "did not remove diversity 
jurisdiction from the federal courts in insurance matters"); Grimes v. Crown Life Ins. Co., 857 
F.2d 699, 702-03 (10th Cir.1988) (finding no preemption of diversity jurisdiction statute). 

The Second Circuit has found several substantive statutes outside of McCarran- 
Ferguson's reverse-preemption rule. It first held that the McCarran-Ferguson Act could not 
permit state law to exempt an insurer from compliance with Title VII of the Civil Rights Act of 
1964, 42 U.S.C. § 2000e et seq. Spirt v. Teachers Ins. & Annuity Ass'n, 691 F.2d 1054, 1064-66 
(2d Cir.1982), vacated, 463 U.S. 1223, 103 S.Ct. 3565, 3566, 77 L.Ed.2d 1406, remanded to 735 
F.2d 23 (2d Cir.1984). But seeMurffv. Prof I Med. Ins. Co., 97 F.3d 289, 292 n. 4 (8th Cir.1996) 
(questioning Spirt's holding); NAACP v. Am. Family Mut. Ins. Co., 978 F.2d 287, 294-95 (7th 
Cir.1992) (same). It reasoned that Title VII' s "broad and explicit pre-emptive provision" evinced 
congressional intent to displace all contrary state laws. Spirt, 691 F.2d at 1065. 
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Likewise, as noted previously, the Second Circuit subsequently held that McCarran- 
Ferguson's reverse-preemption rule was inapplicable to the FSIA. Nat'l Distillers, 69 F.3d at 
1231. The "international-law origins of the FSIA," it declared, were "so different from the kind 
of congressional statutory action that the McCarran-Ferguson Act was enacted to deal with," that 
they "virtually compel[led] the conclusion" that the McCarran-Ferguson Act did not authorize 
state law to displace the FSIA. Id. In addition, it concluded that the McCarran-Ferguson Act did 
not alter the rules of preemption "so drastically as to force a federal law that clearly intends to 
preempt all other state laws to give way simply because the insurance industry is involved." Id. 
at 1233. And it found that the FSIA evidenced such an intent. Id. at 1232. 

The Convention Act, which provides, without exception, that the Convention "shall be 
enforced in United States courts," 9 U.S.C. § 201, similarly intends to replace all contrary state 
laws. The Supreme Court has opined that the Convention and Convention Act demand that 
courts "subordinate domestic notions of arbitrability to the international policy favoring 
commercial arbitration." Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 
614, 639, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985). Thus, although the Court acknowledges that 
the Convention permits Congress to "specify categories of claims it wishes to reserve for 
decision by our own courts," it has "decline[d] to subvert the spirit of the United States' 
accession to the Convention by recog-nizing subject-matter exceptions where Congress has not 
expressly directed the courts to do so." Id. at 639 n. 21, 105 S.Ct. 3346. 

The McCarran-Ferguson Act contains no such express direction. Indeed, the Supreme 
Court has told us that the aim of McCarran-Ferguson is not arbitration or treaties, but "domestic 
commerce legislation." Garamendi, 539 U.S. at 428, 123 S.Ct. 2374. We therefore hold that the 
Convention Act, as legislation implementing a treaty, is not subject to reverse preemption, so 
insurance disputes are not exempt from the Convention Act pursuant to McCarran-Ferguson's 
reverse-preemption rule. 

As we have observed, the federal government must be permitted to "speak with one voice 
when regulating commercial relations with foreign governments." Michelin Tire Corp., 423 U.S. 
at 285, 96 S.Ct. 535. With the Convention and Convention Act, the government has opted to use 
this voice to articulate a uniform policy in favor of enforcing agreements to arbitrate 
internationally, even when "a contrary result would be forthcoming in a domestic context." 
Mitsubishi Motors, 473 U.S. at 629, 105 S.Ct. 3346. To allow "parochial refusal[s]" to enforce 
foreign arbitration agreements would frustrate the very purposes for which the Convention was 
drafted: achieving the predictable and orderly resolution of disputes "essential to any 
international business transaction" and ensuring parties are not haled into hostile or inappropriate 
forums. Scherk v. Alberto-Culver Co., All U.S. 506, 516-17, 94 S.Ct. 2449, 41 L.Ed.2d 270 
(1974); see also Mitsubishi Motors, 473 U.S. at 639 n. 21, 105 S.Ct. 3346. 

Congress might opt to exclude insurance disputes from the Convention. But it has not 
done so with the McCarran-Ferguson Act. Nothing in McCarran-Ferguson suggests that, by 
enacting that statute, Congress intended to delegate to the states the authority to abrogate 
international agreements that this country has entered into and rendered judicially enforceable. 
We will not read it to do so. 

Because the Supreme Court has made clear that McCarran-Ferguson is limited to 
domestic affairs, we hold the Convention Act falls outside of its scope. Hence, we affirm the 
district court's exercise of subject-matter jurisdiction. 
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c. Application of Consorcio Ecuatoriano; judicial assistance in obtaining evidence for foreign 
private arbitral proceedings 

On June 25, 2012, the U.S. Court of Appeals for the Eleventh Circuit issued its decision in 
Application of Consorcio Ecuatoriano de Telecommunicaciones S.A. ("CONECEL"), 685 F.3d. 
987 (11 th Cir. 2012). The Eleventh Circuit held that 28 U.S.C. § 1782, which authorizes U.S. 
courts to provide assistance in obtaining evidence for use in a "foreign or international 
tribunal," applies to foreign private arbitral proceedings. U.S. courts of appeals that have 
addressed the question are divided, although, as the Eleventh Circuit explained, there is a 
relevant Supreme Court decision, Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241 
(2004), asserting a broad definition of "tribunal" under the statute. Excerpts from the 
opinion of the court of appeals in CONECEL appear below (with footnotes omitted). 



* * * * 

This appeal arises out of a foreign shipping contract billing dispute between Consorcio 
Ecuatoriano de Telecomunicaciones S.A. ("CONECEL") and Jet Air Service Equador S.A. 
("JASE"). CONECEL filed an application in the Southern District of Florida under 28 U.S.C. § 
1782 to obtain discovery for use in foreign proceedings in Ecuador. According to CONECEL, 
the foreign proceedings include both a pending arbitration brought by JASE against CONECEL 
for non-payment under the contract, and contemplated civil and private criminal suits 
CONECEL might bring against two of its former employees who, CONECEL claims, may have 
violated Ecuador's collusion laws in connection with processing and approving JASE's allegedly 
inflated invoices. CONECEL' s application seeks discovery from JASE's United States 
counterpart, JAS Forwarding (USA), Inc. ("J AS USA"), which does business in Miami and was 
involved in the invoicing operations at issue in the dispute. The district court granted the 
application and authorized CONECEL to issue a subpoena. Thereafter, JASE intervened and 
moved to quash the subpoena and vacate the order granting the application. The district court 
denied the motion, as well as a subsequent motion for reconsideration. JASE now appeals the 
denial of both. 

After thorough review and having had the benefit of oral argument, we affirm the orders 
of the district court. We hold that the arbitral tribunal before which JASE and CONECEL' s 
dispute is now pending is a foreign tribunal for purposes of the statute. The arbitral panel acts as 
a first-instance decisionmaker; it permits the gathering and submission of evidence; it resolves 
the dispute; it issues a binding order; and its order is subject to judicial review. The discovery 
statute requires nothing more. . . . 

* * * * 

A district court has the authority to grant an application for judicial assistance under 
section 1782 if four statutory requirements are met: 

(1) the request must be made "by a foreign or international tribunal," or by "any 
interested person"; (2) the request must seek evidence, whether it be the "testimony or 
statement" of a person or the production of "a document or other thing"; (3) the evidence 
must be "for use in a proceeding in a foreign or international tribunal"; and (4) the person 



490 



Digest of United States Practice in International Law 



from whom discovery is sought must reside or be found in the district of the district court 

ruling on the application for assistance. 
In re Clerici, 481 F.3d at 1331-32 (footnote omitted) (quoting 28 U.S.C. § 1782(a)). JASE does 
not dispute that requirements (1), (2), and (4) have been met here. As a party to the dispute, 
CONECEL plainly is an "interested person"; CONECEL's application seeks evidence in the 
form of document production and deposition testimony; and the application seeks discovery from 
JAS USA, which has an office and does business in Miami and is therefore "found in the district 
of the district court ruling on the application for assistance" — namely, the Southern District of 
Florida. 

At issue is the third requirement — that the evidence sought must be for use in a 
proceeding in a foreign or international tribunal. JASE claims that there is no such proceeding. 
CONECEL advances two independent theories for why there is: that the arbitration between the 
parties is a proceeding already pending in a foreign tribunal; and that CONECEL also wants the 
evidence for use in reasonably contemplated civil collusion proceedings that it may file against 
two of its former employees. Because we now hold that the pending arbitration proceeding is a 
"proceeding in a foreign or international tribunal," 28 U.S.C. § 1782(a), we have no occasion to 
address the second theory. 

Although an issue of first impression in this Circuit, the determination of whether a 
foreign arbitration falls within the scope of section 1782 is guided in substantial measure by the 
Supreme Court's seminal decision in Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 
124 S.Ct. 2466, 159 L.Ed.2d 355 (2004). Most significantly for our purposes, the Court in Intel 
emphasized the breadth of the statutory term "tribunal." In discussing the legislative history of 
section 1782, Justice Ginsburg, writing for the Court, observed that Congress in 1964 introduced 
the word "tribunal" into the statute to replace the previous version's term "judicial proceeding," 
quoting with approval from a Senate Report "explain[ing] that Congress introduced the word 
'tribunal' to ensure that 'assistance is not confined to proceedings before conventional courts,' 
but extends also to 'administrative and quasi-judicial proceedings.' " Id. at 248-49, 124 S.Ct. 
2466 (quoting S.Rep. No. 88-1580, at 7 (1964), reprinted in 1964 U.S.C.C.A.N. 3782, 3788). 
And then, in determining whether the Directorate-General for Competition of the European 
Commission was a "tribunal" under the statute, the Supreme Court reiterated that the legislative 
change from the phrase "any judicial proceeding" to the current phrase — "a proceeding in a 
foreign or international tribunal" — was intended to "provide the possibility of U.S. judicial 
assistance in connection with administrative and quasi-judicial proceedings abroad." Id. at 258, 
124 S.Ct. 2466 (alterations and internal quotation marks omitted). As the Supreme Court noted, 
"[w]hen Congress acts to amend a statute, we presume it intends its amendment to have real and 
substantial effect." Id. at 258-59, 124 S.Ct. 2466 (quoting Stone v. INS, 514 U.S. 386, 397, 115 
S.Ct. 1537, 131 L.Ed.2d465 (1995)). 

Moreover, the Court quoted with approval the following broad definition of "tribunal" set 
forth by a leading scholar on international procedure: "[t]he term 'tribunal' ... includes 
investigating magistrates, administrative and arbitral tribunals, and quasi-judicial agencies, as 
well as conventional civil, commercial, criminal, and administrative courts." Id. at 258, 124 S.Ct. 
2466 (alterations in original) (emphasis added) (quoting Hans Smit, International Litigation 
Under the United States Code, 65 Colum. L.Rev. 1015, 1026 n.71 (1965)). Applying this broad 
definition to the case, the Supreme Court concluded that because the European Commission 
acted as a "proof-taking" body and a "first-instance decisionmaker," the Court had "no warrant 
to exclude the European Commission ... from § 1782(a)'s ambit." Id. at 257-58, 124 S.Ct. 2466; 
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accord id. at 246-47, 124 S.Ct. 2466 ("[T]he Commission is a § 1782(a) 'tribunal' when it acts 
as a first-instance decisionmaker ...."); id. at 255 & n. 9, 124 S.Ct. 2466 (noting that a European 
Commission proceeding "leads to a dispositive ruling, i.e., a final administrative action both 
responsive to the complaint and reviewable in court," and observing that the European 
Commission has the "authority to determine liability and impose penalties, dispositions that will 
remain final unless overturned by the European courts"). 

Thus, while the Supreme Court in Intel was not tasked with specifically deciding whether 
a private arbitral tribunal falls under the statute, its broad functional construction of the term 
"tribunal" provides us with substantial guidance. Consistent with this functional approach, we 
examine the characteristics of the arbitral body at issue, in particular whether the arbitral panel 
acts as a first-instance adjudicative decisionmaker, whether it permits the gathering and 
submission of evidence, whether it has the authority to determine liability and impose penalties, 
and whether its decision is subject to judicial review. See id. at 255 & n. 9, 257-58, 124 S.Ct. 
2466; see also In re Winning (HK) Shipping Co., 2010 WL 1796579, *7 (S.D.Fla. April 30, 
2010) (" Intel suggests that courts should examine the nature of the arbitral body at issue to 
determine whether it functions as a 'foreign tribunal' for purposes of section 1782."); In re Roz 
Trading Ltd., 469 F.Supp.2d 1221, 1228 (N.D.Ga.2006) ("Where a body makes adjudicative 
decisions responsive to a complaint and reviewable in court, it falls within the widely accepted 
definition of 'tribunal,' the reasoning of Intel, and the scope of § 1782(a) ...."). 

The pending arbitration between JASE and CONECEL meets the functional criteria 
articulated in Intel. In connection with its section 1782 application, CONECEL submitted 
declarations from its Ecuadorian counsel explaining that the arbitral panel has the "authority to 
receive evidence, resolve the dispute, and award a binding decision." The declaration further 
states that after the conclusion of the arbitration proceedings, 

the parties will be able to appeal the decision before an ordinary court of the Ecuadorian 
state for causes related to procedural defects during the proceedings, for example, for the 
lack of service of the complaint to the defendant or lack of notification relating to some 
relevant decision that prevented one of the parties to exercise its defense rights, or a 
violation of the rules regarding designation of arbitrators or the selection of the tribunal, 
etc. The nullification action is resolved by the Provincial Court in the jurisdiction in 
which the arbitral award is rendered. Against the decision of the Provincial Court, an 
appeal can be made before the National Court of Justice. 

The declaration also opined that "another possible option is to attack an arbitral award 
through an extraordinary action of protection provided for in the new Constitution of 2008." This 
kind of constitutional attack on the arbitral award is "made before the Constitutional Court," and 
the action would be viable if "a guaranteed right under the Constitution has been violated, 
whether by act or omission." 

Notably, JASE does not contest that the arbitral tribunal at issue is a first-instance 
decisionmaking body that can receive evidence and bind the parties with its ruling; it only 
contests whether the arbitral tribunal's decision is subject to judicial review. JASE submitted in 
the district court its own declaration from Ecuadorian counsel stating only that "[t]he sum and 
substance of [arbitrators'] rulings, including determinations of fact and law are not reviewable by 
appeal." 

The parties' declarations are in no way inconsistent. JASE's declaration does not dispute 
that the award of the arbitral panel is subject to nullification based on procedural defects in the 
arbitration proceeding and to constitutional attack if the constitutional rights of one of the parties 
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has been violated. The opposing declarations read together demonstrate that judicial review of 
arbitration awards in Ecuador, much like a federal court's review of an arbitration award, is 
focused primarily on addressing defects in the arbitration proceeding, not on providing a second 
bite at the substantive apple that would defeat the purpose of electing to pursue arbitration in the 
first instance. Cf. 9 U.S.C. § 10(a) (providing that a district court may vacate an arbitration 
award where the award was procured by corruption or fraud, where the arbitrators were partial or 
corrupt, where misbehavior by the arbitrators prejudiced the rights of any party, or where the 
arbitrators exceeded their powers); Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 578, 
128 S.Ct. 1396, 170 L.Ed.2d 254 (2008) (holding that "the statutory grounds" for judicial review 
in the Federal Arbitration Act "are exclusive," and may not be supplemented by contract); White 
Springs Agric. Chems., Inc. v. Glawson Invs. Corp., 660 F.3d 1277, 1280 (11th Cir.2011) 
("Because these Sections [9 U.S.C. §§ 10-11] are the exclusive means for upsetting an 
arbitration award, a panel's incorrect legal conclusion is not grounds for vacating or modifying 
the award."). 

One could not seriously argue that, because domestic arbitration awards are only 
reviewable in court for limited reasons (notably excluding a second look at the substance of the 
arbitral determination), this amounts to no judicial review at all. As the Supreme Court has 
expressly recognized, the Federal Arbitration Act provides the exclusive statutory grounds for 
"expedited judicial review." Hall St., 552 U.S. at 578, 128 S.Ct. 1396 (emphasis added). Yet 
JASE urges us, for section 1782 purposes, to conclude that the functional requirement of being 
subject to judicial review is only satisfied when the sum and substance of the arbitral body's 
decision is subject to full judicial reconsideration on the merits. This definition is far too 
stringent, and we can discern no sound reason to depart from the common sense understanding 
that an arbitral award is subject to judicial review when a court can enforce the award or can 
upset it on the basis of defects in the arbitration proceeding or in other limited circumstances. 
Based on the undisputed record before this Court, the arbitral panel in Ecuador, after receiving 
evidence from the parties, will render a first- instance binding decision on the merits that is 
subject to judicial review. This arbitral panel is, in the words of the Supreme Court, "a first- 
instance decisionmaker" whose judgment is subject to judicial review, and we therefore "have no 
warrant to exclude [it] ... from § 1782(a)'s ambit." Intel, 542 U.S. at 258, 124 S.Ct. 2466. In 
short, CONECEL's application satisfied the prima facie requirements of 28 U.S.C. § 1782(a). 

* * * * 
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